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2. The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the
rules are implementing (specific):
Authorizing statutes: A.R.S. §§ 49-202(A), 49-203(A)(1), 49-221, 49-222
Implementing statutes: A.R.S. §§ 49-221, 49-222
3. The effective date of the rules:
January 31, 2009
4. A list of all previous notices appearing in the Register addressing the final rulemaking:
Notice of Rulemaking Docket Opening: 14 A.A.R. 897, March 28, 2008
Notice of Proposed Rulemaking: 14 A.A.R. 1281, April 25, 2008
5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Shirley J. Conard
Address: Department of Environmental Quality

1110 W. Washington St., 5415A-1
Phoenix, AZ 85007

Telephone: (602) 771-4632 (Metro-Phoenix area) or
1-800-234-5677, 4632 (other areas)

Fax: (602) 771-4528

E-mail: conard.shirley@azdeq.gov

6. An explanation of the rules, including the agency’s reasons for initiating the rulemaking:
GENERAL EXPLANATION OF THIS RULEMAKING

Section 303(c) of the Clean Water Act requires all states to, where appropriate, adopt and revise water quality stan-
dards at least once every three years. States must preserve and protect the quality of navigable waters and adopt sur-
face water quality standards by considering the following factors:

1. The protection of the public health and the environment;
2. The uses that have been made, are being made, or with reasonable probability may be made of the waters;

3. The provisions and requirements of the Clean Water Act, the Safe Drinking Water Act, and their implement-
ing regulations;
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4. The degree to which standards for one category of water could cause violations of standards for other hydro-
logically-connected water categories (for example, the Department must consider the degree to which sur-
face water quality standards could cause violations of aquifer water quality standards);

5. Guidelines, action levels, or numeric criteria adopted or recommended by the U.S. Environmental Protection
Agency (EPA) or any other federal agency; and

6. Any unique, physical, biological, or chemical properties of the waters.

A.R.S. § 49-222 authorizes the Department to adopt surface water quality standards that assure water quality, if
attainable, that provides for protecting the public health and welfare; to develop standards to enhance the quality of
water in Arizona; and to take into consideration the use and value of water for public water supplies, the propagation
of fish and wildlife, and recreational, agricultural, industrial, and other purposes.

The Department is charged with adopting numeric surface water standards that establish numeric limits on the con-
centrations of each of the 126 toxic pollutants listed by EPA under § 307 of the Clean Water Act. In adopting numeric
water quality standards, the Department may consider:

1. The effect of local water quality characteristics on the toxicity of pollutants;
2. The varying sensitivities of local affected aquatic populations to these pollutants; and

3. The extent to which the natural flow of the stream is perennial, intermittent, effluent-dependent, or ephem-
eral.

While the Department may consider these site-specific factors in establishing water quality standards for ephemeral
waters and effluent-dependent waters, any water quality standard adopted must be consistent with the requirements of
the Clean Water Act.

Section 303(c) of the Clean Water Act provides the basis in federal law for Arizona’s surface water quality standards
program. The key elements are:

1. A water quality standard is defined as consisting of the designated beneficial uses of a water body and water
quality criteria necessary to support the designated uses;

2. The following minimum beneficial uses must be considered when establishing surface water quality stan-
dards under the Clean Water Act: 1) public water supply; 2) the propagation of fish, shellfish, and wildlife;
3) recreation; 4) agricultural uses; 5) industrial uses; and 6) navigation;

3. Arizona’s water quality standards must protect public health and welfare, enhance the quality of water, and
serve the purposes of the Clean Water Act;

4. The surface water quality standards rules must be reviewed at least once every three years using a process
that includes public participation; and

5. A process exists for EPA review of the surface water quality standards adopted by the Department.

EPA requires that the Department specify appropriate uses to be achieved and protected in Arizona’s surface waters.
These designated uses include domestic water source (DWS), fish consumption (FC), full body contact recreation
(FBC), partial body contact recreation (PBC), aquatic and wildlife (cold water) (A& Wc), aquatic and wildlife (warm
water) (A&Ww), aquatic and wildlife (effluent-dependent water) (A& Wedw), aquatic and wildlife (ephemeral water)
(A&We), agricultural irrigation (Agl), and agricultural livestock watering (AgL). Individual surface waters in Ari-
zona and their respective designated uses are listed in Appendix B of this rulemaking.

The surface water quality standards for downstream surface waters must be considered when establishing designated
uses for upstream waters. The Department must ensure that the water quality standards that are adopted for upstream
water bodies also provide for the attainment and maintenance of the water quality standards for downstream waters.
This concept is stated in R18-11-104(F).

The Department must adopt water quality criteria that are sufficient to protect water quality for the designated uses of
Arizona’s surface waters. Water quality criteria, numeric criteria, and narrative criteria must be based on a sound sci-
entific rationale and must contain sufficient parameters or constituents to protect each designated use.

The Department has discretionary authority under 40 CFR 131.13 to include general policies that affect the applica-
tion and implementation of the surface water quality standards in the rules. The Department has used this authority to
adopt a mixing zone rule at R18-11-114, a variance rule at R18-11-122, and site specific standards in R18-11-115.

How Surface Water Quality Standards Impact Pollution Control in Arizona

Surface water quality standards are essential elements of several important water quality management programs
including: Arizona Pollutant Discharge Elimination System (AZPDES) permitting; the § 305(b) water quality assess-
ment and § 303(d) impaired water listing; and total maximum daily load (TMDL) programs.
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AZPDES Permit Program

Surface water quality standards are used to regulate point source discharges of pollutants under the AZPDES permit
program authorized under § 402 of the Clean Water Act. When technology-based permit limits required by the Clean
Water Act are not sufficiently stringent to meet the applicable water quality standards, the Clean Water Act requires
the development of more stringent, water quality-based effluent limits (WQBELSs) in the AZPDES permit that are
designed to ensure that the applicable surface water quality standards are met. The surface water quality standards
rules play a critical role in the development of every AZPDES permit and provide the regulatory basis for the devel-
opment of WQBELSs which affect the levels of treatment that a discharger may be required to provide to control the
discharge of pollutants to surface waters in Arizona.

Section 305(b) Water Quality Assessment and § 303(d) Impaired Water Listing

Section 305(b) of the Clean Water Act establishes a process to develop and report information on the quality of Ari-
zona’s surface waters. The Department developed a program to monitor surface waters within its boundaries, and a
biennial report describing the status of water quality in Arizona rivers, streams, lakes, and reservoirs was prepared
and submitted to EPA. The § 305(b) water quality assessment process is the primary means by which the Department
evaluates whether water bodies in Arizona are meeting surface water quality standards, that progress has been made
in maintaining and restoring surface water quality, and the extent of remaining water quality problems. The surface
water quality standards play a central role in the § 305(b) water quality assessment process by providing the bench-
marks used to assess water quality status. The surface water quality standards also provide the basis for the identifica-
tion of water quality-limited or impaired waters in Arizona. Under § 303(d) of the Clean Water Act, the Department
identifies and lists impaired waters that do not meet one or more of the surface water quality standards. The Clean
Water Act requires the Department to develop total maximum daily load analyses (TMDLs) to restore water quality
in those impaired waters.

Total Maximum Daily Load (TMDL) Program

Under § 303(d) of the Clean Water Act, the Department is required to develop TMDL analyses for impaired water
bodies that do not meet one or more surface water quality standards. A TMDL is a calculation of the maximum
amount of a pollutant that a waterbody can receive and still meet surface water quality standards. The TMDL allo-
cates that amount among the point and non-point sources in the watershed that discharge the pollutant of concern. A
TMDL analysis starts with the identification of the pollutant(s) of concern and the surface water quality standards that
must be attained to protect designated uses. A TMDL establishes a pollutant “budget” which is implemented through
other Department water quality management programs such as the AZPDES permit program and the § 319 Non-Point
Source Program. The ultimate goal of a TMDL is the restoration of water quality so that an impaired water attains
applicable surface water quality standards.

Other Department Water Quality Management Programs That Depend on Surface Water Quality Standards

Section 319 of the Clean Water Act requires the Department to identify surface waters in Arizona that, without addi-
tional controls to control non-point sources of pollution cannot be reasonably expected to attain or maintain applica-
ble water quality standards or the goals and requirements of the Clean Water Act. Management measures and best
management practices (BMPs) are the primary mechanisms in § 319 of the Act to enable achievement of surface
water quality standards. The Department administers the Water Quality Improvement Grant program that provides
financial assistance to projects that control the discharge of pollutants to surface waters from non-point sources with a
goal of achieving applicable water quality standards.

Under § 401 of the Clean Water Act, the Department may grant, condition, or deny water quality certification for a
federally permitted or licensed activity that may result in a discharge to a surface water in Arizona. Congress intended
that states use the § 401 water quality certification process to ensure that no federal license or permit is issued that
would violate state-adopted water quality standards. The surface water quality standards that are the subject of this
rulemaking are the basis for the § 401 water quality certification process. If the Department grants water quality cer-
tification for a federal license or permit, it is in effect saying that the regulated activity will not result in a violation of
a surface water quality standard. The Department also may place conditions on § 401 certification to ensure compli-
ance with the surface water quality standards. The Department may deny certification if an applicant for a federal per-
mit or license has not demonstrated that the regulated activity will be protective of applicable water quality standards.
If the Department denies water quality certification, the federal permitting or licensing agency is prohibited from
issuing the permit or license. The Department conducts § 401 water quality certifications for a variety of federal pro-
grams including the § 404 dredge-and-fill permit program administered by the U.S. Army Corps of Engineers, per-
mits for construction of new or expanded airport facilities regulated by the Federal Aviation Administration, and
some power plants regulated by the Federal Energy Regulatory Commission (e.g., hydroelectric power plants).

Public Participation

An important element of the surface water quality standards review process is the involvement of those who may be
affected by water quality standards decisions. Section 303(c) of the Clean Water Act requires that the Department
hold at least one public hearing during the rulemaking process to consider changes to the standards. A.R.S. § 49-208
requires that the Department ensure adequate public participation in the development of new or revised surface water
quality standards.
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The Department invites the active involvement of citizens with an interest in surface water quality issues, the regu-
lated community who may be affected by the state’s water quality standards decisions, and federal, state, and local
agencies and governments, including Indian tribes, who may have a stake in the outcome of the rulemaking process.
The Department has, over the last several years, gone well beyond the minimum requirements for public participation
in this rulemaking, holding numerous workshops and public meetings to discuss water quality standards issues,
including the following:

June 4, 2008 Oral proceeding, Phoenix

May 19, 2008: Oral proceeding, Tucson

April 25,2008 Notice of Proposed Rulemaking re-published in Arizona Administrative
Register

April 4, 2008 Notice of Proposed Rulemaking Published in Arizona Administrative
Register

September 21, 2007 Stakeholder Meeting on R18-11-113(E) in Phoenix

September 13, 2007 Stakeholder meeting: Biocriteria

August 30, 2007 Stakeholder meeting: Narrative nutrient standard IPs

August 8, 2007 Stakeholder meeting in Phoenix to discuss final draft WQS rules

June, 12, 2007 Discussion of the Pinto Creek site-specific standard, Miami area

April 7, 2006 Meeting with PAG Environmental Protection Advisory Committee

March 2006 Discussion of the Yuma East Wetlands project, Yuma, Arizona

February 28, 2007 Informal stakeholder meeting

February 8, 2006 Stakeholder meeting re: Permit Flexibility R18-11-113(E)

November 29, 2005: Stakeholder meeting re: Permit Flexibility R18-11-113(E)

November 16. 2005 Stakeholder meeting: Narrative Bottom Deposits Implementation Pro-
cedures

November 10, 2005 Informal stakeholder meeting: Biocriteria & Narrative Nutrient Stan-
dard Implementation

October-November, 2005 Informal stakeholder meetings on preliminary draft rules

August, 2005 ADEQ published preliminary draft rules for informal comment

July 18, 2005 Meeting with U.S. Fish & Wildlife Service

April 5, 2005 Kick-off meeting in Tucson

March 2005 Kick-off meeting in Phoenix

December 17, 2004 Stakeholder meeting: Antidegradation Implementation

July, 2004 Published request for input on rule issues

June 29, 2004 Stakeholder meeting: Antidegradation Implementation

November 25, 2003 Stakeholder meeting: Antidegradation Implementation

EPA Review of Arizona s Surface Water Quality Standards

The Department is required to submit new and revised water quality standards to the Region 9 Administrator of the
EPA for review. The Department must submit final surface water quality standards rules to the Regional Administra-
tor within 30 days of the date of the filing of the final rules with the Office of the Secretary of State. At that time, EPA
Region 9 will review the rules to determine whether they are consistent with the requirements of the Clean Water Act
and EPA’s Water Quality Standards Regulation at 40 CFR 131.

The EPA review of the surface water quality standards rules consists of the following determinations:
1. Whether the designated uses are consistent with the requirements of the Clean Water Act;

2. Whether Arizona’s surface water quality standards that do not include designated uses specified in §
101(a)(2) of the Clean Water Act are based upon appropriate technical and scientific data and analyses;

3. Whether the water quality criterion adequately maintains and protects water quality for the designated uses;
Whether the legal procedures were followed for adopting the surface water quality standards rules; and

5. Whether the surface water quality standards rules meet EPA minimum requirements specified in 40 CFR
131.6.

After completing the review, the EPA Regional Administrator may approve (in whole or in part), disapprove (in
whole or in part), or conditionally approve (in whole or in part) Arizona’s surface water quality standards. If the
Regional Administrator makes the decision to approve (in whole or in part) the rulemaking, the decision must be
made within 60 days of the date of receiving a complete submittal of the surface water quality standards rules and
supporting documentation.

If the Regional Administrator determines that the surface water quality standards rules are inconsistent with the
requirements of the Clean Water Act or federal water quality standards regulations, the Regional Administrator must
disapprove the rules (in whole or in part) within 90 days of receiving the complete submittal of the surface water
quality standards rules.
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If the Regional Administrator disapproves a water quality standard, EPA must notify the Department in a letter that
includes a statement of the reasons for the disapproval and specify the revisions that must be adopted to obtain full
EPA approval of the surface water quality standards. Under § 303(c)(4) of the Clean Water Act, EPA may federally
promulgate water quality standards if the Regional Administrator disapproves a water quality standard and the
Department does not adopt the necessary revisions as specified by EPA. A state-adopted standard that EPA disap-
proves remains in effect until either: 1) The Department adopts the necessary revisions through the rulemaking pro-
cess, or 2) EPA promulgates a federal water quality standard to supersede the disapproved water quality standard.

SECTION BY SECTION EXPLANATION OF THE RULES
R18-11-101. Definitions

This rulemaking makes minor, conforming, and editorial changes to the following definitions: “acute toxicity,” “agri-
cultural irrigation,” “agricultural livestock watering,” “annual mean,” “aquatic and wildlife (cold water),” “Aquatic
and wildlife (effluent-dependent water),” “Aquatic and wildlife (warm water),” “aquatic and wildlife (warm water),”
“domestic water source,” “ephemeral water,” “existing use,” “full-body contact,” “intermittent water,” “mixing
b3 2 “pOllutant’” 13

zone,” “oil,” “perennial water, practical quantitation limit,” and “surface water.”

2 <

The rulemaking combines all abbreviated terms (acronyms) with their defined counterparts.

The following are new terms used within the rulemaking and have been added to this Section: “Arizona Pollutant
Discharge Elimination System (AZPDES),” “assimilative capacity,” “critical flow condition,” “deep lake,” “refer-
ence condition,” “regulated discharge,” “riffle habitat,” “run-habitat,” “significant degradation,” and “wadeable.”

EEINT3

The rulemaking adds the five lake categories, “deep lake,” “igneous lake,” “sedimentary lake,
“urban lake,” identified in the narrative nutrient standard criteria rule at R18-11-108.03.

EEINT3 29 ¢

shallow lake,” and

The term “outstanding Arizona water (OAW),” replaces the term “unique waters.”

The rulemaking revises the term “effluent-dependent water” to clarify that effluent-dependent water is surface water
that consists of point source discharges of wastewater to ephemeral water. The current definition states that effluent-
dependent water consists of “discharges of treated wastewater.” “Wastewater” is a broader term than “treated waste-
water.” For example, the “point source discharge of wastewater” would include the point source discharge of
untreated cooling water from a power plant to ephemeral water. The revision clarifies that “point source discharge of
wastewater” does not mean a point source discharge of stormwater.

99 <

The terms “National Pollutant Discharge Elimination System,” “recreational uses,” and “unique water” are no longer
used and have been deleted from this Article. The term “ninetieth percentile” is still used within this Article, but only
within R-18-11-109, therefore the term has been defined within that Section.

R18-11-102. Applicability
This Section has been reorganized and revised for clarity.

The following two new provisions in subsection (B) have been added to clarify the scope of the surface water quality
standards rules:

1. Subsection (B)(3) makes clear that surface water quality standards do not apply to man-made cooling ponds
if they are created outside of what would otherwise be considered a “surface water” or a “water of the United
States.”

2. Subsection (B)(4) makes clear that the surface water quality standards rules do not apply to surface waters
located on Indian lands as Arizona does not have jurisdiction in Indian Country.

R18-11-107. Antidegradation

Federal water quality standards regulations require the Department to adopt a statewide antidegradation policy and
identify the methods for implementing the policy. Both federal and state antidegradation policies establish a three-
tiered framework of antidegradation protection to maintain and protect existing water quality. This framework is
established in this rulemaking.

The basic purpose of the Tier 1 antidegradation policy is to maintain and protect existing water quality in Arizona’s
surface waters and to ensure that applicable surface water quality standards are attained.

Tier 2 maintains and protects existing water quality in Arizona’s “high quality” surface waters by allowing the degra-
dation of existing water quality in high quality surface water only under certain circumstances. This rule language is
modeled on the federal Tier 2 regulation that applies to “high quality” surface waters with water quality that exceeds
levels necessary to support the propagation of fish, shellfish, wildlife, and recreation in and on the water.

Tier 3 maintains and protects existing water quality in outstanding Arizona waters (OAWSs). Currently, there are 20
OAWs that have been classified in rule. Two new OAWs have been added in this rulemaking.

Editorial changes have been made to this Section for clarity.
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R18-11-107.01 Antidegradation Criteria

Federal water quality standards regulations require the Department to adopt a statewide antidegradation policy and to
identify the methods for implementing the policy. Arizona’s first statewide antidegradation policy at R18-11-107 was
adopted in 1985. Although Arizona has had a statewide antidegradation policy in rule for more than 20 years, the
Department has not identified methods for implementing the policy in rule. R18-11-107.01 is a new Section that sat-
isfies the federal mandate to identify methods for implementing antidegradation. R18-11-107.01 is supported by a
detailed guidance document entitled, “Antidegradation Implementation Procedures,” Arizona Department of Envi-
ronmental Quality (July 2007).

This Section contains the antidegradation criteria for each of the three tiers, and for reviews of general permits, § 404
dredge-and-fill permits, and AZPDES stormwater permits.

The antidegradation implementation procedures rule applies to “regulated discharges,” defined at R18-11-101(35).
R18-11-108. Narrative Water Quality Standards

Narrative water quality standards are qualitative statements of desired water quality. The narrative water quality stan-
dards supplement the numeric water quality standards for specific pollutants and provide an important regulatory tool
to maintain and protect the aesthetic qualities of Arizona’s surface waters.

This rulemaking adds a new narrative standard in subsection (D), which is a tool to prevent dumping in Arizona sur-
face waters by making it an enforceable water quality standard; and a new narrative standard in subsection (E), which
implements the third prong of the primary goal of the Clean Water Act, to restore and maintain the chemical, physi-
cal, and biological integrity of the nation’s waters.

R18-11-108.01. Narrative Biological Criteria

This Section implements the new biocriterion in R18-11-108(E) by providing the objective criteria for determining if
the narrative biocriterion standard is being met. In the past, the Department has implemented a chemically-based
water quality standards program that has focused almost exclusively on the maintenance and protection of the chemi-
cal integrity of Arizona’s surface waters. However, a chemically-based water quality standards program alone cannot
identify or adequately address all water quality problems that may result in impairment of the biological integrity of
the state’s surface waters. Biocriteria can detect water quality problems that a chemically-based water quality stan-
dards program may miss or underestimate. Biocriteria are valuable tools because they directly measure the biological
condition of surface waters.

The biocriteria are based on the idea that the structure and function of aquatic biological communities provide impor-
tant information about the overall quality of Arizona’s surface waters and attainment of aquatic life designated uses.
Existing biological communities in relatively pristine or minimally impacted surface waters in Arizona that have been
subjected to little or no anthropogenic disturbance provide the best available examples of biological integrity. Mea-
surements of the attributes, structure and function of the biological communities in minimally impacted surface
waters provide the basis for establishing reference conditions that can be used to evaluate the biological condition of
surface waters that have been subjected to relatively greater amounts of disturbance.

R18-11-108.02. Narrative Bottom-Deposits Criteria

This new Section implements R18-11-108(A)(1), which requires that surface waters “be free from pollutants in
amounts or combinations that... settle to form bottom deposits that inhibit or prohibit the habitation, growth, or prop-
agation of aquatic life.” This narrative standard, commonly referred to as the “narrative bottom deposits standard,” is
intended to prevent excessive sedimentation and siltation in amounts that adversely affect aquatic life. Clean stream
bottom substrates are essential for the health of many fish and benthic macroinvertebrate communities. Habitat degra-
dation occurs when key stream habitat components such as spawning gravels and cobble surfaces are covered by fine
sediment, decreasing inter-gravel oxygen transfer, and reducing or eliminating the quality and quantity of pool and
interstitial habitat for fish, benthic macroinvertebrates, and algae. Excessive sediment and siltation adversely alters
these habitats, suffocates fish eggs, and disrupts both aquatic communities and the food web dynamics.

This Section prescribes the objective criteria that will be used to determine whether there is a violation of the narra-
tive bottom-deposits standard. Using separate criteria for warm and cold water streams, the Department will use the
percentage of fine sediments in the riffle habitats of wadeable, perennial cold-water streams and the percentage of
fine sediments in all stream habitats of wadeable, perennial warm-water streams to determine compliance with the
narrative bottom deposits standard. The fine sediment thresholds are based on the scientific literature on sedimenta-
tion and siltation of streams.

R18-11-108.03. Narrative Nutrients Criteria

R18-11-108(A)(6) states that surface waters shall not contain pollutants in amounts or concentrations that cause the
growth of algae or aquatic plants that inhibit or prohibit the habitation, growth, or propagation of other aquatic life or
that impair recreational uses. This subsection is often called the “narrative nutrients standard” because it is intended
to regulate nutrients that cause excessive growth of algae and plants in surface waters (e.g., total nitrogen and total
phosphorus). This narrative nutrient standard is intended to address water quality problems associated with nutrient
over-enrichment and accelerated rates of eutrophication of Arizona’s lakes and reservoirs.
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The narrative nutrient criteria and matrix in this new Section provide the objective criteria that will be used to deter-
mine whether there is a violation of the narrative nutrients standard at subsection (A)(6). The Department will use the
chlorophyll-a criterion as the primary endpoint in combination with the other matrix variables for assessing support
of aquatic and wildlife designated use with regard to nutrients in lakes and reservoirs that are listed in Appendix B
and classified for application of the matrix (e.g., urban lake, deep lake).

R18-11-109. Numeric Water Quality Standards

This Section prescribes numeric water quality standards for bacteria, pH, temperature, suspended sediment concen-
tration, dissolved oxygen, and nutrients.

The single sample maximum nitrate criterion of 10 mg/L that applies to the San Pedro River from Curtiss to Benson
prescribed in R18-11-109(F)(10) has been repealed. The site-specific criterion of 10 mg/L is the same as the National
Primary Drinking Water Maximum Contaminant Level for nitrate promulgated by EPA under the Safe Drinking
Water Act. It is also the numeric criterion that the Department adopts to maintain and protect water quality for the
domestic water source (DWS) designated use. The designated uses for the San Pedro River from Curtiss to Benson do
not include a DWS designated use. DWS is not an existing or designated use of this reach of the San Pedro River. The
most stringent numeric water quality standard for nitrate that currently applies to this reach of the San Pedro River is
the full body contact recreation (FBC) criterion. The numeric FBC criterion for nitrate is 2,240 mg/L. Department
research on the origin of current site-specific criterion of 10 mg/L shows that the source of the current standard
appears to be a report prepared in September, 1985 by the Arizona Department of Environmental Health Services
(ADHS), “San Pedro and Santa Cruz Rivers: Nutrient Standards Review.” In this report, ADHS recommended that a
single sample maximum nitrate standard of 10 mg/L be adopted for the San Pedro River because incidental ingestion
of nitrate-enriched water during water-based recreation and consumption of alluvial groundwater further downstream
could present a public health risk. The current FBC criterion of 2,240 mg/L in the surface water quality standards
rules will protect public health from incidental ingestion of water associated with full body contact recreation.

The Department has repealed the numeric nutrient standards for four lakes (Roosevelt, Apache, Canyon, and
Saguaro) under this Section and will apply the new narrative nutrient standard to protect these waterbodies.
R18-11-110. Salinity Standards for the Colorado River

This Section contains the salinity standards for the Colorado River as approved by the Colorado River Salinity Con-
trol Forum, which was formed in 1973 by the seven Colorado river basin states to develop standards and a basin-wide
plan of implementation. The rulemaking updates the incorporation by reference.

R18-11-111. Analytical Methods

This Section contains the analytical methods that are necessary to determine compliance with a water quality stan-
dard.

Minor editorial changes have been made to this Section and statutory citations have been updated and added to allow
the use of EPA-approved methods for analysis of water and wastewater.

R18-11-112. Outstanding Arizona Waters

This Section establishes the criteria for classifying a water as an outstanding Arizona water. The phrase “outstanding
Arizona water” parallels EPA’s term and more adequately describes the type of surface water intended to be protected
under the Tier 3 antidegradation policy.

The reference to “unique waters” has been replaced throughout this rulemaking with “outstanding Arizona water
(OAW)” to make the rule consistent with the terminology used in the federal antidegradation rule at 40 CFR 131.12
when referring to Tier 3 waters. 40 CFR 131.12 refers to “outstanding national resource waters” in the Tier 3 federal
antidegradation policy and provides the highest level of antidegradation protection to them.

Davidson Canyon has been added to the list of OAWs. Davidson Canyon was nominated by the Pima County
Regional Flood Control District and the Pima Association of Governments (PAG) Watershed Planning Department.
Davidson Canyon contains perennial and intermittent reaches, is in a free-flowing condition, and the water quality
data provided by PAG indicates that water quality is good. Davidson Canyon possesses attributes that make it of
exceptional recreational and ecological significance. Davidson Canyon is one of the largest drainages in the Cienega
Corridor and to Cienega Creek, which is already classified as an OAW. Davidson Canyon provides one of the most
important wildlife migration corridors in Southern Arizona, linking the Santa Rita Mountains to the Rincon Moun-
tains. The stream provides important riparian habitat for diverse flora and fauna, including priority vulnerable species
listed under the Sonoran Desert Conservation Plan and threatened and endangered species or species of concern iden-
tified by the U.S. Fish & Wildlife Service, including the lowland leopard frog and the longfin dace. The Department
notes that the nominated reach of Davidson Canyon, associated water rights, and surrounding lands are being
acquired by Pima County as part of the Sonoran Desert Conservation Plan. The OAW classification of Davidson Can-
yon is consistent with and provides support for Pima County’s conservation management goals and policies for this
important riparian area.

Fossil Creek, a tributary of the Verde River, has been added to the list of OAWSs. Fossil Creek was nominated for
OAW classification by the Grand Canyon Chapter of the Sierra Club and others. Fossil Creek is perennial, in a free-
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flowing condition, and the available water quality data indicates the creek has excellent water quality. Fossil Creek is
of exceptional ecological significance, providing habitat for a diversity of plant and animal life. Of particular impor-
tance is the fact that Fossil Creek provides habitat for a diverse assemblage of native fishes, including the Sonora
sucker, desert sucker, headwater chub, round tail chub, speckled dace, and longfin dace. The restoration and long-
term protection of native fish in Fossil Creek provides an exceptional opportunity to restore Arizona’s declining
native fish species and may increase the success of native fish restoration efforts in the Verde River watershed. The
decision to classify Fossil Creek as an OAW is based largely on the information and data provide on current physical
and biological conditions of Fossil Creek, which was provided in “Fossil Creek: State of the Watershed Report,”
Northern Arizona University (July 2005). This rulemaking delays the effective date for the Fossil Creek OAW classi-
fication until June 30, 2010 to allow the Arizona Public Service company to complete de-commissioning activities in
the Fossil Creek watershed. This date is the final deadline approved by the Federal Energy Regulatory Commission to
complete all decommissioning activities.

R18-11-113. Effluent-Dependent Waters

This Section establishes the effluent-dependent water standards. Effluent-dependent waters (EDWs) are a special cat-
egory of surface waters created by the point source discharge of wastewater to an ephemeral water. An EDW is a sur-
face water that, without a point source discharge of wastewater, would be an ephemeral water.

Any person may request that a surface water be classified as an EDW. There are three basic information requirements
that must be met to support an EDW classification by rule. First, a person must submit a map and a description of the
EDW. Second, the person must submit information demonstrating that the EDW consists of a point source discharge
of wastewater. Finally, a person must submit information demonstrating that the receiving water is an ephemeral
water. The Department may also propose surface waters for EDW classification on its own initiative.

The 36 EDWs currently listed in subsection (D) have been moved to Appendix B.

A subcategory of the aquatic and wildlife designated use has been developed for effluent-dependent waters
(A&Wedw) and apply to all surface waters that are classified as EDWs by rule.

The phrase “discharge of treated wastewater” has been changed to “point source discharge of wastewater.” This
change allows the Director to classify ephemeral waters that receive point source discharges of untreated cooling
water and other industrial process waters as effluent-dependent waters in addition to discharges of municipal and
domestic wastewater.

New subsection (D) is subsection (E) in the current rule and requires that the permit-issuing authority use the water
quality standards that apply to effluent-dependent waters to derive discharge limitations for a point source discharge
from a wastewater treatment plant to an ephemeral water “that changes that ephemeral water into an effluent-depen-
dent water.” This phrase has been deleted to clarify that EDW standards will be used to derive discharge limitations
for all point source discharges of wastewater to an ephemeral water. A point source discharge of wastewater to an
ephemeral water changes the receiving ephemeral water into an effluent-dependent water. This position is based on
the definitions of “effluent-dependent water” and “ephemeral water.” Subsection (D) clarifies which discharges are
not considered “wastewater” for purposes of this Section, including stormwater and similar discharges approved
under a general permit.

In new subsection (E), language has been added to provide regulatory flexibility to apply only acute A& W (edw) stan-
dards to point source discharges of wastewater to ephemeral waters under certain circumstances. The Department rec-
ognizes that there may be infrequent, sporadic, or emergency point source discharges of wastewater to ephemeral
waters where it is reasonable to conclude that chronic A&W(edw) standards are unnecessary. Acute and chronic
A&W(edw) standards would be appropriate for continuous point source discharges of wastewater to an ephemeral
water that create perennial EDWs or for intermittent point source discharges of wastewater that flow seasonally or
regularly. Acute and chronic A&W(edw) standards are also appropriate to regulate a point source discharge to an
ephemeral water where the water may reach a downstream surface water with chronic A&W standards. Also, chronic
A&W(edw) standards are appropriate where the point source discharge of effluent creates an impoundment or semi-
permanent ponds to permanent ponds within an ephemeral water. However, there may be point source discharges to
ephemeral waters where the amount of flow, the frequency, or the duration of the discharge is such that it is unlikely
that water may be present in the receiving ephemeral water for a sufficient period of time for organisms in the receiv-
ing water to be chronically exposed to pollutants.

This Section has been revised to provide flexibility so that acute A&Wedw standards can be applied on a case-by-
case basis in AZPDES permits. Language has been added that provides regulatory flexibility by clarifying that AZP-
DES permits may establish alternative discharge limits derived from acute A&W(edw) or chronic A&W(edw) stan-
dards based on seasonal variations in the discharge.

R18-11-114. Mixing Zones
This Section lists the criteria for establishing a mixing zone and contains minor editorial and formatting changes.

A provision has been added to subsection (H) that prohibits zones of initial dilution in a mixing zone that are so large
that they cause lethality to drifting organisms that pass through.
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R18-11-115. Site-specific Standards

State and federal laws authorize the adoption of site-specific standards that reflect local environmental conditions.
The federal water quality standards at 40 CFR 131.11(b)(1)(ii) provide the Department with the authority to adopt
water quality criteria that are “modified to reflect site-specific conditions.” Similarly, A.R.S. § 49-221(C)(6) directs
the Director to consider “[a]ny unique physical, biological, or chemical properties of the waters” when establishing
surface water quality standards. Under A.R.S. § 49-222(C), the Department may consider the effect of local water
quality characteristics on the toxicity of specific pollutants and the varying sensitivities of local, affected aquatic pop-
ulations to pollutants when setting numeric water quality standards. This Section provides specific authority for site-
specific standards and identifies methods acceptable to the Department and EPA for their development. Site specific
standards, like all surface water quality standards, must be based on a sound scientific rationale to protect the aquatic
and wildlife designated use. This Section prescribes technically defensible methods for site-specific standard devel-
opment.

R18-11-116. Resource Management Agencies

This Section establishes how resource management agencies are affected by this Article and contains minor editorial
changes.

R18-11-117. Canals and Urban Park Lakes

This Section establishes standards for canals and urban park lakes and contains minor editorial changes.
R18-11-118. Dams and Flood Control Structures

This Section establishes standards for dams and flood control structures and contains minor editorial changes.
R18-11-121. Schedules of Compliance

This Section establishes schedules of compliance and contains minor editorial changes.

R18-11-122. Variances

This Section establishes water quality standard variances for a point source discharge and contains minor editorial
changes.

R18-11-123. Discharge Prohibitions

This Section adds two new discharge prohibitions that prevent point source discharges of wastewater to listed ephem-
eral waters that flow onto the Ak Chin Indian Reservation.

Appendix A. Numeric Water Quality Criteria

Appendix A lists the numeric water quality standards. Tables 1 and 2 have been deleted and the information con-
tained in those two tables has been combined into a new Table 1.

The numeric water quality criteria have been revised to reflect changes in criteria derivation methodologies, revised
exposure assumptions, new information, and data on human health effects or new toxicity data that support a revision
of aquatic life criteria. Specific revisions and the reasons for making the changes are indicated in the subsequent
tables. Each table is organized by designated use, existing criteria, and adopted criteria for each parameter.

Methodologies for Deriving Criteria for the Domestic Water Source Designated Use

Numeric criteria to maintain and protect water quality for the Domestic Water Source (DWS) designated use are
either Maximum Contaminant Levels (MCLs) established by EPA under the National Primary Drinking Water Regu-
lations or values derived using EPA methods to protect human health. Where an MCL has been established for a pol-
lutant, the MCL has been adopted as a criterion to protect water quality for the DWS designated use. Where MCLs
were not available, the criteria were derived for the DWS designated use using the following equations:

For carcinogens: 70 kg * 102
OCSF * 2 L/day

For non-carcinogens: Rfd * RSC * 70 kg
2 L/day

In the carcinogen equation, 70 kg is the average weight of a human male in kilograms; 10 is the excess cancer risk
level; OCSF is the oral cancer slope factor; and 2 L/day is the national average water consumption rate in liters per
day.

In the non-carcinogen equation, Rfd is the reference dose; RSC is the relative source contribution factor, 70 kg is the
average weight of a human male in kilograms and 2 L/day is the national average water consumption rate in liters per
day. The relative source contribution factor is a way to account for other exposure pathways to a pollutant (e.g., food,
inhalation, work exposure, etc.). There is little reliable information to assess the amount of exposure to a pollutant
attributable to different exposure pathways. EPA uses a default RSC factor of 20 percent when developing MCLs.
This assumes that 20 percent of a person’s exposure to a pollutant is estimated to be through the ingestion of water.
The Department used the same default RSC factor in deriving criteria for the DWS designated use.
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Numeric criteria for the DWS designated use has been adopted using the following decision criteria:
1. MCLs, where available;

2. Where MCLs were not available, the DWS criterion was calculated using the appropriate procedure for car-
cinogens or non-carcinogens;

3. For carcinogens where an OCSF was not available but an Rfd was available, the non-carcinogen procedure
and the Rfd were used to calculate a criterion;

4. For non-carcinogens, a criterion using available Rfds was used. If an Rfd was not available in the Integrated
Risk Information System (IRIS) but a surrogate Rfd was available, such as a Minimum Risk Level (MRL)
from the Agency for Toxic Substances Disease Registry (ATSDR), a criterion using the MRL as an Rfd was

calculated,;

5. Where an MCL, OCSF, Rfd or MRL was not available, a criterion for the DWS designated use was not

derived.

The following table summarizes those pollutants where a change or repeal has been made to the numeric criteria for
the DWS designated use.

Pollutant
Acenaphthylene
Acrylonitrile

Arsenic

Benz(a)anthracene
3,4 Benzfluoranthene
Benzo(k)fluoranthene
Boron

Chlorine (total residual)

Chloropyrifos
Chromium III
Chrysene
Dibenz(ah)anthracene

p,p’-Dichlorodiphenyl dichlo-
roethane (DDD)

1,1-Dichloroethane
1,3-Dichloropropene
Endosulfan sulfate
Hexachlorobutadiene
Malathion

o-Nitrophenol
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Existing DWS
Criterion (ng/L)
NNS
0.07

50T

0.048
0.048
0.048
630 T

700

New parameter not
in existing rules
10,500 T
0.479
0.048

0.15

NNS

NNS
0.45
New parameter not

in existing rules
NNS

Adopted DWS
Criterion (ng/L)
None

0.06

10T

0.005
0.005
0.005

1,400 T

4,000

21
None
0.005
0.005

0.1

None
0.7
42
0.4
140

None
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Reason for Change

This pollutant has been removed from Appendix A
because no numeric criteria exist for any designated use.

The standard was calculated using the DWS method for
carcinogens (OCSF = 5.40E-01).

A new MCL for arsenic has been adopted.

The standard was calculated using the DWS method for
carcinogens (OCSF = 7.30E+00).

The standard was calculated using the DWS method for
carcinogens (OCSF = 7.30E+00).

The standard was calculated using the DWS method for
carcinogens (OCSF = 7.30E+00).

The standard was calculated using the DWS method for
non-carcinogens (Rfd =2.00E-01).

The maximum residual disinfection level (MRDL) for
chlorine has been adopted from EPA’s 1998 Final Rule
for Disinfectants and Disinfection-By-Products.

The standard was calculated using the DWS method for
non-carcinogens (Rfd = 3.00E-03).

The rulemaking removes the speciated form and relies
on total chromium DWS criterion of 100.

The standard was calculated using the DWS method for
carcinogens (OCSF = 7.30E+00).

The standard was calculated using the DWS method for
carcinogens (OCSF = 7.30E+00).

DDT and its metabolites, DDD & DDE have been con-
solidated into a single listing. The DWS criterion for
DDT (0.1 pg/L) has been adopted for DDD.

This pollutant has been removed from Appendix A
because no numeric criteria exist for any designated use.

The standard was calculated using the DWS method for
carcinogens (OCSF = 5.00E-02).

The standard was calculated using the DWS method for
non-carcinogens (Rfd = 6.00E-03).

The DWS criteria have been adopted using the first sig-
nificant figure to the right of the decimal point.

The standard was calculated using the DWS method for
non-carcinogens (Rfd = 2.00E-02).

This pollutant has been removed from Appendix A
because no numeric criteria exist for any designated use.
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Pollutant Existing DWS Adopted DWS

Criterion (ng/L) Criterion (ng/L) Reason for Change

Paraquat New parameter not 32 The standard was calculated using the DWS method for
in existing rules non-carcinogens (Rfd = 4.50E-03).

Permethrin New parameter not 350 The standard was calculated using the DWS method for
in existing rules non-carcinogens (Rfd = 5.00E-02).

Phenol 4,200 2,100 The standard was calculated using the DWS method for

non-carcinogens (Rfd = 3.00E-01).

2,3,7,8-Tetrachlorodibenzo-p- 0.01 0.00003 The new MCL has been adopted.

dioxin (2,3,7,8-TCDD)

Trihalomethanes (total) 100 80 The new MCL has been adopted.

Uranium 35D 30D The new MCL has been adopted.

Methodologies for Deriving Criteria for the Fish Consumption Designated Use

Numeric water quality criteria for the fish consumption (FC) designated use were derived using the following equa-

tions:
For carcinogens: 70 kg * 106

OCSF * 17.5 grams/day * BCF
For non-carcinogens: Rfd * RSC * 70 kg

17.5 grams/day * BCF

In the carcinogen equation, 70 kg is the average weight of a human male in kilograms; 107 is the excess cancer risk
level; OCSF is the oral cancer slope factor, 17.5 grams /day is the national average fish consumption rate, and BCF is
a bioconcentration factor.

In the non-carcinogen equation, Rfd is the reference dose, RSC is the relative source contribution factor, 70 kg is the
average weight of a human male in kilograms, 17.5 grams/day is the national average fish consumption rate, and BCF
is the bioconcentration factor.

These equations differ from those used to calculate the existing fish consumption criteria in two ways. First, the
default fish consumption rate was changed from 6.5 grams/day to 17.5 grams/day. The default fish consumption rate
was changed to 17.5 grams/day for several reasons. The previous rate of 6.5 grams/day was based upon the national
average fish consumption value EPA used to calculate fish consumption criteria for the 1980 ambient water quality
criteria documents. EPA now recommends a fish consumption rate of 17.5 grams/day to adequately protect the gen-
eral population of fish consumers. The 17.5 grams/day value is based on more recent fish consumption data obtained
the U.S. Department of Agriculture 1994-1996 Continuing Survey of Food Intake by Individuals (CSFII). The CSFII
is considered one of the best sources of current and unbiased information on the consumption of fish by the United
States population. While 17.5 grams/day might be considered on the high end of national statistics for fish consump-
tion, there is no reliable and statistically valid local or regional data on fish consumption to support the derivation of
alternative fish consumption criteria for Arizona.

Second, the relative source contribution factor (RSC) was used to calculate numeric fish consumption criteria for
non-carcinogens. A default RSC factor of 20 percent was used when calculating numeric fish consumption criteria.
This means that the Department assumes that 20 percent of a person’s exposure to a pollutant may come from the fish
consumption exposure pathway. Previously, the Department had assumed that 100 percent of a person’s exposure to a
pollutant came through fish consumption. EPA recommends using the 20 percent relative source contribution factor
when routes of exposure to a pollutant other than fish consumption are anticipated, but adequate data to quantify
those exposures are lacking. In a few instances, EPA has data suggesting a higher RSC for a particular pollutant. In
those instances, the actual RSC was used rather than the default 20 percent (e.g., antimony, cadmium). The use of a
higher fish consumption rate of 17.5 grams/day and an RSC factor resulted in more stringent numeric criteria for the
fish consumption designated use.

Third, EPA uses the 17.5 grams/day value when making its national criteria recommendations to protect human
health. The following decision criterion is used to determine the numeric criteria for fish consumption designated use:

1. For carcinogens where an OCSF was available, a criterion was calculated using the procedure for carcino-
gens;

2. For carcinogens where an OCSF was not available but an Rfd was available, the non-carcinogen procedure
was used and a criterion was calculated for the carcinogen using the Rfd or an Rfd surrogate;

3. For non-carcinogens, a criterion was calculated using available Rfd. If an Rfd was not available in the Inte-
grated Risk Information System (IRIS) but a surrogate Rfd was available, such as a Minimum Risk Level
(MRL) from the Agency for Toxic Substances Disease Registry (ATSDR), a criterion was calculated for the
non-carcinogen using the MRL;
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4. Where an OCSF, Rfd, or MRL was not available, a criterion was not derived for the fish consumption desig-
nated use. If the Department did not have a bioconcentration factor for a pollutant, a FC criterion was not
calculated.

Methylmercury Fish Tissue Criterion

This rulemaking adopts a fish tissue criterion for methylmercury of 0.3 mg methylmercury/kg fish tissue to protect
human health. This criterion is based on EPA’s recommended national criterion for methylmercury in fish tissue,
“Water Quality Criterion for the Protection of Human Health: Methylmercury,” EPA-823-R-01-001 (January 2001).
The criterion is expressed as a maximum concentration of methylmercury in fish and shellfish tissue to protect the
consumers of fish and shellfish in the general population. It is not a water column value.

To assess health risks, EPA derived a reference dose (Rfd) for methylmercury. A reference dose is an estimate (with
uncertainty of perhaps an order of magnitude) of a daily exposure to the human population (including sensitive sub
groups) that is likely to be without an appreciable risk of adverse health effects during a lifetime. To derive the Rfd,
EPA established a no observed adverse effect level (NOAEL) for developmental neurotoxicity and then divided the
NOAEL by a numerical uncertainty factor of 10 to account for areas of variability and uncertainty in the risk esti-
mate.

The consumption of contaminated fish and shellfish is the primary route of human exposure to methylmercury.

Methylmercury is highly toxic to humans and causes a number of adverse health effects. Health studies have demon-
strated that methylmercury is a potent neurotoxin, particularly in developing organisms. The brain is the most sensi-
tive organ for which suitable health effects data are available to quantify a dose-response relationship.

Mercury is found in the environment as a result of natural and human activities. During its movement among the
atmosphere, land, and water, mercury undergoes a series of chemical transformations. One of these transformations is
to an organic form of mercury called methylmercury. Methylmercury is easily absorbed into the living tissue of
aquatic organisms and is not easily eliminated. Consequently, methylmercury accumulates in the tissues of predators
as they age. The Department concluded that it is more appropriate to adopt a fish tissue criterion for methylmercury
instead of a water column-based water quality standard. A fish tissue criterion for methylmercury is more directly
tied to the Clean Water Act goal of protecting public health because it is based directly on the primary route of human
exposure to methylmercury (i.e., fish consumption). Second, the concentration of methylmercury in fish tissue is eas-
ier to quantify and is less variable over time. Third, a fish tissue criterion is consistent with how fish consumption
advisories are issued. Fish consumption advisories for mercury are based on the amount of methylmercury in fish tis-
sue that is considered acceptable. The adoption of a fish tissue standard directly supports Department issuance of fish
consumption advisories.

The following table presents the existing and amended criteria for the FC designated use. The table identifies the pol-
lutant, the current FC criterion, the amended FC criterion, and the reasons for any changes. The table lists only those
pollutants where a change or repeal has been made.

Numeric Water Quality Standards for Fish Consumption_

Pollutant Existing FC Adopted FC
Criterion Criterion Reason for Change
(ng/L) (ng/L)
Acenapthene 2,670 198 The standard was calculated using FC method for non-carcinogens
(Rfd = 6.00E-02); revised FC rate of 17.5 g/day; default Relative
Source Contribution Factor (RSC) = 20 percent. Bioconcentration
Factor (BCF = 242).
Acenaphthylene NNS None This pollutant has been removed from Appendix A because no crite-
ria exist for any designated use.
Acrolein 25 1.9 The standard was calculated using FC method for non-carcinogens
(Rfd = 5.00E-04); revised FC rate of 17.5 g/day; default RSC = 20%;
BCF =215.
Acrylonitrile 0.7 0.2 The standard was calculated using FC method for carcinogens
(OCSF = 5.40E-01); revised FC rate of 17.5 g/day; and BCF = 30.
0.0001 0.00005 The standard was calculated using FC method for carcinogens
(OCSF = 1.70E+01); revised FC rate of 17.5 g/day; and BCF =
4,670.
Anthracene 1,000 74 The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00E-01); revised FC rate of 17.5 g/day; and default RSC =
20%; BCF =3,230.8.
Antimony 4,300 T 640 T The standard was calculated using FC method for non-carcinogens
(Rfd = 4.00E-04); revised FC rate of 17.5 g/day; RSC = 40%; BCF =
L.
1,450 T 80T The standard was calculated using FC method for carcinogens

(OCSF = 1.50E+00); revised FC rate of 17.5 g/day; and BCF = 3.
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Pollutant

Benz(a)anthracene
Benzene

3,4 Benzfluroanthene
Benzidine
Benzo(a)pyrene
Benzo(ghi)perylene
Benzo(k)fluoranthene

Beryllium

Bis (2-chloroethoxy methane)

Bis (2-chloroethyl) ether

Bis (2-chloroisopropyl) ether

Bromodichloromethane
Bromoform

Bromomethane

Butyl benzyl phthalate

Carbon tetrachloride

Chlordane

Chlorobenzene

Chloroform

2-Chloronapthalene

2-Chlorophenol

Chromium III

Chromium VI

December 26, 2008

Existing FC
Criterion
(ng/L)

0.49

140

0.49

0.001

0.05

NNS

0.49

1,130 T

NNS

1.4

174,400

46
360

4,020

5,200

0.002

20,900

470

4,300

400

1,010,000 T

2,000 T
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Adopted FC
Criterion

(ng/L)
0.02

114
0.02
0.0002
0.02
None
0.02

84T

None

0.5

3,441

17
133

299

386

0.0008

1,553

2,133

317

30

75,000 T

150 T
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Reason for Change

The standard was calculated using FC method for carcinogens
(OCSF = 7.30E+00); revised FC rate of 17.5 g/day; and BCF = 30.

The standard was calculated using FC method for carcinogens
(OCSF = 3.50E-02); revised FC rate of 17.5 g/day; and BCF = 1.

The standard was calculated using FC method for carcinogens
(OCSF = 7.30E+00); revised FC rate of 17.5 g/day; and BCF = 30.

The standard was calculated using FC method for carcinogens
(OCSF =2.30E+02); revised FC rate of 17.5 g/day; and BCF = 87.5.

The standard was calculated using FC method for carcinogens
(OCSF = 7.30E+00); revised FC rate of 17.5 g/day; and BCF = 30.

This pollutant has been removed from Appendix A because no crite-
ria exist for any designated use.

The standard was calculated using FC method for carcinogens
(OCSF = 7.30E+00); revised FC rate of 17.5 g/day; and BCF = 30.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 19.

This pollutant has been removed from Appendix A because no crite-
ria exist for any designated use.

The standard was calculated using FC method for carcinogens
(OCSF = 1.10E+00); revised FC rate of 17.5 g/day; and Bioconcen-
tration factor BCF = 6.9.

The standard was calculated using FC method for non-carcinogens
(Rfd = 4.00 E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =9.3.

The standard was calculated using FC method for carcinogens
(OCSF = 6.20E-02); revised FC rate of 17.5 g/day; and BCF = 3.8.

The standard was calculated using FC method for carcinogens
(OCSF = 7.90E-03); revised FC rate of 17.5 g/day; and BCF = 3.8.

The standard was calculated using FC method for non-carcinogens
(Rfd = 1.40E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =3.8.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =414.

The standard was calculated using FC method for carcinogens
(OCSF = 1.30E-01); revised FC rate of 17.5 g/day; and BCF = 18.8.

The standard was calculated using FC method for carcinogens
(OCSF = 3.50E-01); revised FC rate of 17.5 g/day; and BCF =
14,100.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF=10.3.

The standard was calculated using FC method for non-carcinogens
(Rfd =0.01); revised FC rate of 17.5 g/day; RSC =20%; and BCF =
3.8.

The standard was calculated using FC method for non-carcinogens
(Rfd = 8.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =202.

The standard was calculated using FC method for non-carcinogens
(Rfd = 5.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 134.

The standard was calculated using FC method for non-carcinogens
(Rfd = 1.50E+00); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 16.

The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 16.
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Pollutant

Chrysene

Cyanide (as free cyanide)

Dalapon

Dibenz(ah)anthracene
Dibromochloromethane

Dibutyl phthalate

1,2-Dichlorobenzene

1,4-Dichlorobenzene

3,3’-Dichlorobenzidine

P,p’-Dichlorodiphenyl dichlo-
roethane (DDD)

P,p’-Dichlorodiphenyl dichlo-
roethylene (DDE)

P,p’-Dichlorodiphenyl trichlo-
roethane (DDT)

1,1-Dichloroethane
1,2-Dichloroethane

1,1-Dichloroethylene

1,2-trans-Dichloroethylene

Dichloromethane

2.,4-Dichlorophenol

1,2-Dichloropropane

1,3-Dichloropropene

Dieldrin

Diethyl phthalate
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Existing FC
Criterion
(ng/L)

4.92

215,000 T

161,500

0.20
34

12,100

2,800

77,500

0.08

0.001

0.001

0.0006

NNS
100

320

136,000

1,600

800

236,000

1,700

0.0001

118,000
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Adopted FC
Criterion

(ng/L)
0.02

16,000 T

8,000

0.02
13

899

205

5,755

0.03

0.0002

0.0002

0.0002

None
37

7,143

10,127

593

59

17,518

42

0.00005

8,767
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Reason for Change

The standard was calculated using FC method for carcinogens
(OCSF = 7.30E+00); revised FC rate of 17.5 g/day; and BCF = 30.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =1.

The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00 E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =3.

The standard was calculated using FC method for carcinogens
(OCSF = 7.30E+00); revised FC rate of 17.5 g/day; and BCF = 30.

The standard was calculated using FC method for carcinogens
(OCSF = 8.40E-02); revised FC rate of 17.5 g/day; and BCF = 3.80.

The standard was calculated using FC method for non-carcinogens
(Rfd = 1.00E-01); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 89.

The standard was calculated using FC method for non-carcinogens
(Rfd = 9.00E-02); revised FC rate of 17.5 g/day; RSC = 20%: and
BCF = 351.

The standard was calculated using FC method for non-carcinogens
(Rfd = 0.4); revised FC rate of 17.5 g/day; RSC = 20%; and BCF =
55.6.

The standard was calculated using FC method for carcinogens
(OCSF =4.50E-01); revised FC rate of 17.5 g/day; and BCF = 312.

The standard was calculated using FC method for carcinogens
(OCSF = 3.40E-01; revised FC rate of 17.5 g/day; and BCF =
53,600.

The standard was calculated using FC method for carcinogens
(OCSF = 3.40E-01); revised FC rate of 17.5 g/day; and BCF =
53,600.

The standard was calculated using FC method for carcinogens
(OCSF = 3.40E-01); revised FC rate of 17.5 g/day; and BCF =
53,600.

This pollutant has been removed from Appendix A because no crite-
ria exist for any designated use.

The standard was calculated using FC method for carcinogens
(OCSF = 9.10E-02); revised FC rate of 17.5 g/day; and BCF = 1.2.

The standard was calculated using FC method for non-carcinogens
(Rfd = 5.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =5.6.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 1.6.

The standard was calculated using FC method for carcinogens
(OCSF = 7.50E-03); revised FC rate of 17.5 g/day; and BCF = 0.9.

The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =40.7.

The standard was calculated using FC method for non-carcinogens
(Rfd = 0.09); revised FC rate of 17.5 g/day; RSC =20%; and BCF =
4.1.

The standard was calculated using FC method for carcinogens (Rfd
= 5.00E-02); revised FC rate of 17.5 g/day; and BCF = 1.9.

The standard was calculated using FC method for carcinogens
(OCSF = 1.60E+01); revised FC rate of 17.5 g/day; and BCF =
4,670.

The standard was calculated using FC method for non-carcinogens
(Rfd = 8.00E-01); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =73.
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Pollutant

Di(2-ethylhexyl)phthalate

2,4-Dimethylphenol

4,6-Dinitro-o-cresol

2.,4-Dinitrophenol

2,4-Dinitrotoluene

1,2-Diphenylhydrazine

Endosulfan sulfate

Endosulfan (total)

Endrin

Ethylbenzene

Ethyl chloride

Fluoranthene

Fluorene

Glyphosate

Heptachlor

Heptachlor epoxide

Hexachlorobenzene
Hexachlorobutadiene
Hexachlorocyclohexane alpha

Hexachlorocyclohexane
gamma (lindane)

Hexachlorocyclopentadiene

Hexachloroethane

December 26, 2008

Existing FC
Criterion
(ng/L)

7.4

2,300

7,800

14,400

5,700

0.5

NNS

240

0.8

28,700

NNS

380

14,400

1,077,000

0.0002

0.0001

0.001
50
0.01

25

580
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Adopted FC
Criterion

(ng/L)

171

582

1,067

421

0.2

18

18

0.06

2,133

None

28

1,067

266,667

0.00008

0.00004

0.0003
18
0.005

1.8

74

33
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Reason for Change

The standard was calculated using FC method for carcinogens
(OCSF = 1.40E-02); revised FC rate of 17.5 g/day; and BCF = 104.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =93.8.

The standard was calculated using FC method for non-carcinogens
(Rfd = 4.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =5.5.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 1.5.

The standard was calculated using FC method for non-carcinogens
(Rfd = 2.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =3.8.

The standard was calculated using FC method for carcinogens
(OCSF = 8.00E-01); revised FC rate of 17.5 g/day; and BCF =24.9.

The standard was calculated using FC method for non-carcinogens
(Rfd = 6.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =270.

The standard was calculated using FC method for non-carcinogens
(Rfd = 6.00E-03); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =270.

The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00E-04); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =3,970.

The standard was calculated using FC method for non-carcinogens
(Rfd = 1.00E-01); revised FC rate of 17.5 g/day; RSC = 20% and
BCF =37.5.

This pollutant has been removed from Appendix A because no crite-
ria exist for any designated use.

The standard was calculated using FC method for non-carcinogens
(Rfd = 4.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =1,150.

The standard was calculated using FC method for non-carcinogens
(Rfd = 4.00E-02); revised FC rate of 17.5 g/day; RSC =20%; BCF =
30.

The standard was calculated using FC method for non-carcinogens
(Rfd = 1.00E-01); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =0.3.

The standard was calculated using FC method for carcinogens
(OCSF = 4.50E+00); revised FC rate of 17.5 g/day; and BCF =
11,200.

The standard was calculated using FC method for carcinogens
(OCSF = 9.10E+00); revised FC rate of 17.5 g/day; and BCF =
11,200.

The standard was calculated using FC method for carcinogens
(OCSF = 1.6); revised FC rate of 17.5 g/day; and BCF = 8,690.

The standard was calculated using FC method for carcinogens
(OCSF = 7.80E-02); revised FC rate of 17.5 g/day; and BCF =2.8.

The standard was calculated using FC method for carcinogens
(OCSF = 6.30E+00); revised FC rate of 17.5 g/day; and BCF = 130.

The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00E-04); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 130.

The standard was calculated using FC method for non-carcinogens
(Rfd = 6.00E-04); revised FC rate of 17.5 g/day; RSC = 40%; and
BCF = 130.

The standard was calculated using FC method for carcinogens
(OCSF = 1.40E-02); revised FC rate of 17.5 g/day; and BCF = 86.9.
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Pollutant

Indeno (1,2,3-cd) pyrene
Isophorone
Mercury

Methylmercury

Napthalene

Nickel

Nitrobenzene

o-Nitrophenol

N-Nitrosodimethylamine

N-Nitrosodi-n-
phenylamine

N-Nitrosodi-n-
propylamine
Pentachlorophenol

Phenol

Picloram

Polychlorinated biphenyls
(PCBs)

Pyrene

Selenium

Silver

Sulfides

2,3,7,8-
Tetrachlorodibenzo-
p-dixoin
1,1,2,2-Tetrachloroethane

Tetrachloroethylene

Thallium

Volume 14, Issue 52

Existing FC
Criterion
(ng/L)
0.49
2,600
0.6T

New parame-
ter not in
existing rules

20,500

4,600 T

1,900

NNS

16
1.4
1,000

1,000

24,300

0.007

10,800

9,000 T

107,700 T

NNS
0.000000004

11

3,500

72T
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Adopted FC
Criterion

(ng/L)
0.2

961
None

Fish tissue cri-
terion
0.3 mg/kg

1,524

SITT

138

None

0.5
370

37

2,710

0.00006

800

667 T

8,000 T

None

0.000000005

261

1T
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Reason for Change

The standard was calculated using FC method for non-carcinogens
(OCSF = 7.3E-01); revised FC rate of 17.5 g/day; and BCF = 30.

The standard was calculated using FC method for carcinogens
(OCSF = 9.50E-04); revised FC rate of 17.5 g/day; and BCF =4.4.

Mrcury FC criterion was replaced with methylmercury fish tissue
criterion.

Based on EPA § 304(a) national criteria recommendation for meth-
ylmercury in fish tissue.

The standard was calculated using FC method for non-carcinogens
(Rfd =2.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF=10.5.

The standard was calculated using FC method for non-carcinogens
(Rfd =2.00E-02); revised FC rate of 17.5 g/day; RSC = 30%; and
BCF =47.

The standard was calculated using FC method for non-carcinogens
(Rfd =5.00E-04); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF=209.

This pollutant has been removed from Appendix A because no crite-
ria exist for any designated use.

The standard was calculated using FC method for carcinogens
(OCSF = 5.10E+01); revised FC rate of 17.5 g/day; and BCF =
0.026.

The standard was calculated using FC method for carcinogens
(OCSF = 4.90E-03); revised FC rate of 17.5 g/day; and BCF = 136.

The standard was calculated using FC method for carcinogens
(OCSF = 7.00E+00); revised FC rate of 17.5 g/day; and BCF = 1.1.

The standard was calculated using FC method for carcinogens
(OCSF = 1.20E-01); revised FC rate of 17.5 g/day; and BCF =0.1.

The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00E-01); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 6,462.

The standard was calculated using FC method for non-carcinogens
(Rfd = 7.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =31.

The standard was calculated using FC method for carcinogens
(OCSF = 2); revised FC rate of 17.5 g/day; and BCF = 31,200.

The standard was calculated using FC method for non-carcinogens
(Rfd = 3.00E-02); revised FC rate of 17.5 g/day; and RSC = 20%.
BCF = 30.

The standard was calculated using FC method for non-carcinogens
(Rfd =5.00E-03); revised FC rate of 17.5 g/day; and RSC = 20%.
BCF = 6.

The standard was calculated using FC method for non-carcinogens
(Rfd =5.00E-03); revised FC rate of 17.5 g/day; and RSC = 20%.
BCF =0.5.

Sulfides was replaced with hydrogen sulfide.

The standard was calculated using FC method for carcinogens
(OCSF = 1.00E+07); revised FC rate of 17.5 g/day; and BCF =
5,000.

The standard was calculated using FC method for carcinogens
(OCSF = 2.00E-01); revised FC rate of 17.5 g/day; and BCF =5.

The standard was calculated using FC method for non-carcinogens
(Rfd =1.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =30.6.

The standard was calculated using FC method for non-carcinogens
(Rfd =8.00E-05); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =119.
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Pollutant Existing FC Adopted FC
Criterion Criterion Reason for Change
(ng/L) (ng/L)
201,000 29,907 The standard was calculated using FC method for non-carcinogens

(Rfd = 2.00E-01); revised FC rate of 17.5 g/day; RSC = 40%; and
BCF=10.7.

Toxaphene 0.001 0.0003 The standard was calculated using FC method for carcinogens
(OCSF = 1.10E+00); revised FC rate of 17.5 g/day; and BCF =
13,100.

1,2,4-Trichlorobenzene 950 70 The standard was calculated using FC method for non-carcinogens
(Rfd = 1.00E-02); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF = 114.

1,1,1 Trichloroethane NNS 428,571 The standard was calculated using FC method for non-carcinogens
(Rfd = 2.0E+00); revised FC rate of 17.5 g/day; RSC = 20%; and
BCF =5.6.

1,1,2-Trichloroethane 42 16 The standard was calculated using FC method for carcinogens
(OCSF = 5.70E-02); revised FC rate of 17.5 g/day; and BCF =4.5.

Trichloroethylene 203,200 29 The standard was calculated using FC method for carcinogens
(OCSF = 1.3E-02); revised FC rate of 17.5 g/day; and BCF = 10.6.

2.,4,6-Trichlorophenol 6.5 2 The standard was calculated using FC method for carcinogens (Rfd
= 1.1E-02); revised FC rate of 17.5 g/day; and BCF = 150.

Vinyl Chloride 13 5 The standard was calculated using FC method for carcinogens
(OCSF = 7.20E-01); revised FC rate of 17.5 g/day; and BCF = 1.2.

69,000 T 5,106 T The standard was calculated using FC method for non-carcinogens

(Rfd = 0.3); revised FC rate of 17.5 g/day; RSC = 20%; and BCF =
47.

Methodologies for Deriving Criteria for the Full Body Contact Designated Use

The numeric water quality criteria for the full body contact (FBC) designated use was derived using the following
equations:

For carcinogens: 70 kg * 106
OCSF * 15 ml/day

For non-carcinogens: Rfd * RSC * 70 kg
15 ml/day

In the carcinogen equation, 70 kg is the average weight of a human male in kilograms; 10 is the excess cancer risk
level; OCSF is the oral cancer slope factor, and 15 ml/day is the incidental water ingestion rate in milliliters per day.

In the non-carcinogen equation, Rfd is the reference dose, RSC is the relative source contribution factor, 70 kg is the
average weight of a human male in kilograms, and 15 ml/day is the incidental water ingestion rate in milliliters per
day.

These equations differ from those used to calculate the existing full body contact criteria in two ways. First, the rule-
making changes the incidental water ingestion rate from 50 ml/day to 15 ml/day. The previous rate of 50 ml/day was
based upon 1989 EPA recommendations for incidental water ingestion rate associated with swimming contained in
“Exposure Factors Handbook,” Exposure Assessment Group, EPA/600/8-89/043. (May, 1989), U.S. Environmental
Protection Agency, Office of Health and Environmental Assessment, Washington, D.C. In 2000, EPA published a
new guidance document that addresses incidental ingestion of water from recreational uses in “Methodology for
Deriving Ambient Water Quality Criteria for the Protection of Human Health,” U.S. Environmental Protection
Agency, Office of Water, Office of Science and Technology, EPA-822-B-00-004, (October 2000). While EPA does
not make national criteria recommendations for recreational uses like FBC, EPA does suggest approaches to estimat-
ing exposure to pollutants through incidental ingestion during recreation. Literature on recreational exposure com-
bined with assumptions about the average mouthful of water ingested for every hour of total body contact can be used
to determine an incidental water ingestion rate. EPA now recommends an incidental ingestion rate of 10 ml/day. This
estimate is based on an assumption that an individual may be in full body contact with water for 123 hours a year
(representing one hour exposure per day throughout four summer months) and may ingest 30 ml of water per hour of
swimming. EPA calculated the 10 ml/day value by multiplying 30 ml/hour by 123 hours per year and dividing the
product by 365 days. Studies of recreational exposures suggest that there may be considerable variability in this inci-
dental water ingestion rate. EPA notes that while the recommended value of 10 ml/day may be appropriate where full
body contact recreational activities may occur daily during the summer months, states in warmer climates, like Ari-
zona, may wish to use a higher incidental ingestion rate to protect their populations that may swim in surface waters
for a greater portion of the year. The Department assumed that persons in Arizona could engage in full body contact
recreational activities for more than four months in a year. The incidental water ingestion rate of 15 ml/day is based
on the assumption that a person may engage in full body contact recreational activity for 180 hours per year (repre-
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senting one hour exposure per day throughout six warm-weather months) and ingest 30 ml of water per hour. The 15
ml/day value is calculated by multiplying 30 ml/hour by 180 hours per year and dividing by 365.

Second, the relative source contribution factor (RSC) is used to calculate numeric full body contact criteria for non-
carcinogens to account for other exposure pathways. A default RSC factor of 20 percent was used when calculating
numeric FBC criteria unless EPA recommended a higher RSC (e.g., antimony, barium). The Department assumes that
20 percent of a person’s exposure to a pollutant may come from incidental water ingestion while engaged in water-
based recreation. Previously, the Department had calculated criteria assuming that 100 percent of a person’s exposure
to a pollutant came through a single exposure pathway, e.g., through full body contact recreation.

This rulemaking adopts numeric criteria for the full body contact designated use using the following decision criteria:
1. A criterion was calculated using the appropriate procedure for carcinogens or non-carcinogens;

2. For carcinogens where an OCSF was not available but an Rfd was available, the non-carcinogen procedure
was used and a criterion was calculated for the carcinogen using the Rfd or a surrogate Rfd;

3. For non-carcinogens, a criterion was calculated using available Rfds. If an Rfd was not available in the Inte-
grated Risk Information System (IRIS) but a surrogate Rfd was available, such as a Minimum Risk Level
(MRL) from the Agency for Toxic Substances Disease Registry (ATSDR), a criterion for the non-carcinogen
was calculated using the MRL;

4. Where an OCSF, Rfd or MRL was unavailable, a criterion was not derived for the full body contact desig-
nated use.

5. Where the calculated full body contact standard was more stringent than the Domestic Water Source stan-
dard for the same pollutant, the DWS value was used in place of the calculated PBC value. It is unlikely that
an individual will be more at risk from incidental ingestion during recreational activities than through direct
consumption.

Full Body Contact Criterion for Arsenic

Arsenic is categorized by the EPA as a Class A carcinogen (i.e., a demonstrated human carcinogen based on sufficient
human epidemiological evidence (as opposed to animal studies)). Increased lung cancer mortality was observed in
multiple human populations exposed primarily through inhalation. Also, increased mortality from multiple internal
organ cancers (liver, kidney, lung, and bladder) and an increased incidence of skin cancer were observed in popula-
tions consuming drinking water high in inorganic arsenic.

Calculation of the FBC criteria using the standard equation above would yield new FBC criteria of 3 pg/L. This con-
centration was more stringent than the new drinking water MCL for arsenic of 10 pg/L and the arsenic criterion that
was being considered to maintain and protect water quality in surface waters with the domestic water source (DWS)
designated use (also 10 pg/L). The Department did not think it was reasonable to adopt a FBC criterion for arsenic
that was more stringent than the new drinking water MCL or the proposed DWS criterion for arsenic, particularly
when it was unlikely that persons engaged in full body contact recreational activity would be more highly exposed to
arsenic through incidental ingestion of water than persons who are assumed to ingest 2 liters of drinking water each
day.

In the 2000 Human Health Methodology guidance document described earlier in this section, EPA provides that
states may use alternate minimum risk levels in standards derivation. It states that 10 and 107 are appropriate risk
1eve1s for health protection of the general population provided more highly exposed subpopulations do not exceed the
104 r1sk level. EPA allows states to adopt a water quality criterion for a pollutant based on an excess cancer risk level
of 107 provided that the chosen risk level is protective of the most highly exposed populations and there is adequate
public participation in the decision to use a risk level other than 10 *6 "As noted earlier, the Department made conser-
vative assumptions when choosing the exposure parameters for deriving criteria for the FBC designated use regarding
the amount of time a person may swim in an Arizona lake or stream and the estimated amount of incidental ingestion.
The Department believes it is unlikely that there is a highly exposed subpopulation in Arizona that is engaged in full
body contact recreational activities in Arizona lakes and reservoirs for more than an hour a day for more than 6
months out of the year.

Based on EPA’s guidance on excess cancer risk levels and the conservative assumptions of exposure, this rulemaking
adopts the full body contact water quality criterion for arsenic based on an excess cancer risk level of 107. The new
FBC criterion for arsenic is calculated as follows:

70 kg x 10
1.5E+00 x 15 ml/day = 31 pg/L (The value has been rounded down to 30 pg/L)

It should be noted that the FBC criterion of 30 pg/L, while not as stringent as the drinking water MCL or the DW'S
criterion (10 pg/L), it is more stringent than the currently effective FBC criterion of 50 pg/L in rule.

The following table presents the existing and criteria for the FBC designated use. The table identifies the pollutant,
the current FBC criterion, the FBC criterion, and the reasons for any changes. The use of a revised water ingestion
rate and an RSC factor resulted in more stringent numeric criteria for the full body contact designated use. The table
lists only those pollutants where a change or repeal has been made.
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Pollutant

Acenapthene

Acrolein

Alachlor

Anthracene

Antimony

Arsenic

Atrazine

Benz(a)anthracene
Benzo(ghi)perylene

Beryllium

Bis(2-chloroethoxy)
methane

Bis(2-chloroethyl)
ether

Bis(2-chloroisopro-
pyl) ether

Boron

Bromodichlo-
romethane

Bromomethane
Butyl benzyl phtha-
late

Cadmium

Carbofuran

Chlorine (total resid-
ual)

Chlorobenzene

Chloroform
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Numeric Water Quality Standards for Full Body Contact

Existing FBC
Criterion
(ng/L)

84,000

700

14,000

420,000

560 T

50T

49,000

1.9
NNS

2,800 T

NNS
1.3
56,000

126,000 T

TTHM

2,000

280,000

700 T

7,000

140,000

28,000

230

Adopted FBC
Criterion

(ng/L)
56,000

467

9,333

280,000

747T

30T

32,667

0.2
None

1,867 T

None

37,333

186,667 T

18,667

1,307

186,667

700 T

4,667

4,000

18,667

9,333
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Reason for Change

The standard was calculated using FBC method for non-carcinogens (Rfd
= 6.00E-02); revised FBC water ingestion rate of 15 ml/day and Relative
Source Contribution Factor (RSC) = 20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-04); revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-02); revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-01); revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 4.00E-04); revised FBC water ingestion rate of 15 ml/day and RSC =
40%.

The standard was calculated using FBC method for carcinogens (OCSF =
1.5E+00); revised FBC water ingestion rate of 15 ml/day. The Depart-
ment used 107 as the Excess Cancer Risk Level (ECRL) for arsenic.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.50E-02); revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for carcinogens (OCSF =
7.30E+00); revised FBC water ingestion rate of 15 ml/day.

This pollutant has been deleted from Appendix A because of a lack of
criteria for any designated use.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-03), revised FBC water ingestion rate of 15 ml/day; and RSC =
20%.

This pollutant has been deleted from Appendix A because no criteria
exist for any designated use.

The standard was calculated using FBC method for carcinogens (OCSF =
1.10E+00); revised FBC water ingestion rate of 15 ml/day.

The standard was calculated using FBC method for non-carcinogens (Rfd
=4.00E-02); revised FBC rate of 15 ml/day; and RSC = 20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-01), revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for carcinogens (OCSF =
6.20E-02); revised FBC water ingestion rate of 15 ml/day.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.40E-03), revised FBC water ingestion rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-01), revised FBC water ingestion rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-04), revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-03), revised FBC water ingestion rate of 15 ml/day; and RSC =
20%.

The maximum residual disinfection level (MRDL) from EPA 1998 Final
Rule for Disinfectants and Disinfection-By-Products has been adopted.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-02), revised FBC water ingestion rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
=0.01), revised FBC water ingestion rate of 15 ml/day; and RSC = 20%.

Volume 14, Issue 52



Arizona Administrative Register / Secretary of State

Pollutant Existing FBC
Criterion
(ng/L)
2-Chloronapthalene 112,000
2-Chlorophenol 7,000

Chloropyrifos Not in existing
rules

Chromium III 2,100,000 T

Chromium VI 4200T

Chromium (total) 100 T

Cyanide (as free cya- 28,000 T

nide)

Dalapon 42,000

Dibromochlo- TTHM

romethane

1,2-Dibromo-3-chlo- 2,800

ropropane

1,2-Dibromoethane 0.05

Dibutyl phthalate 140,000

1,2-Dichlorobenzene 126,000

1,4-Dichlorobenzene 560,000

p,p’-Dichlorodiphe- 5.8

nyl dichloroethane

(DDD)

p,p’-Dichlorodiphe- 4.1

nyl dichloroethylene

(DDE)

p,p’-Dichlorodiphe- 4.1

nyl trichloroethane

(DDT)

1,1-Dichloroethylene 230

1,2-trans-Dichloroet- 28,000

hylene

2.,4-Dichlorophenol 4,200

2.,4-Dichlorophenoxy- 14,000

acetic acid (2,4-D)

1,2-Dichloropropane 126,000

Volume 14, Issue 52
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Adopted FBC
Criterion

(ng/L)
74,667

4,667

2,800

1,400,000 T

2,800 T

None
18,667 T

28,000
18,667
None

8,400

93,333

84,000

373,333

4

46,667

18,667

2,800

9,333

84,000
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Reason for Change

The standard was calculated using FBC method for non-carcinogens (Rfd
= 8.00E-02), revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-03), revised FBC water ingestion rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-03), revised FBC water ingestion rate of 15 ml/day and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.50E+00), revised FBC water ingestion rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-03), revised FBC water ingestion rate of 15 ml/day, Relative
Source Contribution Factor (RSC) = 20%.

No OCSF or Rfd exists to calculate a FBC criterion.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-02); revised FBC rate of 15 ml/day; and RSC = 20%.

The standard was calculated using FBC method for carcinogens (OCSF =
8.40E-02); revised FBC water ingestion rate of 15 ml/day.

No OCSF or Rfd exists to calculate FBC criterion.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 9.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 9.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
=0.04), revised FBC water ingestion rate of 15 ml/day, and RSC = 20%.

The standard was calculated using FBC method for carcinogens (OCSF =
3.40E-01); revised FBC water ingestion rate of 15 ml/day.

The standard was calculated using FBC method for carcinogens (OCSF =
3.40E-01); revised FBC water ingestion rate of 15 ml/day.

The standard was calculated using FBC method for carcinogens (OCSF =
3.40E-01); revised FBC water ingestion rate of 15 ml/day.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
=0.09); revised FBC water injection rate of 15 ml/day; and RSC = 20%.
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Pollutant
Diethyl phthalate
Di(2-ethylhexyl) adi-
pate

Di(2-ethyl-
hexyl)phthalate

2,4-Dimethylphenol

4,6-Dinitro-o-cresol

2.,4-Dinitrophenol

2,4-Dinitrotoluene

Di-n-octyl phthalate

Dinoseb

Diquat

Endosulfan sulfate

Endosulfan (total)

Endothall

Endrin

Ethylbenzene

Fluoranthene

Fluorene

Fluoride

Glyphosate

Hexachlorocyclohex-

ane gamma (lindane)

Hexachlorocyclopen-
tadiene

December 26, 2008

Existing FBC
Criterion
(ng/L)

1,120,000

1,200

100

28.000

5,600

2,800

2,800

560,000

1,400

3,080

NNS

8,400

28,000

420

140,000

56,000

56,000

84,000

140,000

420

9,800

Notices of Final Rulemaking

Adopted FBC
Criterion

(ng/L)
746,667

560,000

1,200

18,667

3,733

1,867

1,867

373,333

933

2,053

5,600

5,600

18,667

280

93,333

37,333

37,333

140,000

93,333

280

11,200
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Reason for Change

The standard was calculated using FBC method for non-carcinogens (Rfd
= 8.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 6.00E-01); revised FBC water injection rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for carcinogens (OCSF =
1.40E-02); revised FBC water ingestion rate of 15 ml/day.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 4.00E-03); revised FBC water injection rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-03), revised FBC water ingestion rate of 15 ml/day, RSC = 20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 0.4); revised FBC water injection rate of 15 ml/day; and RSC = 20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-03); revised FBC water injection rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.20E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 6.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 6.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
=2.00E-02), revised FBC water ingestion rate of 15 ml/day, RSC = 20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-04), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 4.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 4.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 6.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
50%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-04), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 6.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
40%.
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Pollutant

Hexachloroethane

Malathion

Manganese

Mercury

Methoxychlor

Napthalene

Nickel

Nitrate

Nitrite

Nitrobenzene

Oxamyl

Paraquat

Permethrin

Phenol

Picloram

Polychlorinated

biphenyls (PCBs)

Pyrene

Selenium

Silver

Simazine

Volume 14, Issue 52

Existing FBC
Criterion
(ng/L)
100

Not in existing

rules

196,000 T

420T

7,000

28,000

28,000 T

2,240,000

140,000

700

35,000

Not in existing

rules

Not in existing

rules

840,000

98,000

28

42,000

7,000 T

7,000 T

7,000

Notices of Final Rulemaking

Adopted FBC

Criterion
(ng/L)
100

18,667

130,667

280T

4,667

18,667

28,000 T

3,733,333

233,333

467

23,333

4,200

46,667

280,000

65,333

19

28,000

4,667 T

4,667 T

4,667
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Reason for Change

The standard was calculated using FBC method for carcinogens (OCSF =
1.40E-02); revised FBC water ingestion rate of 15 ml/day.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.40E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-04), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
30%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.60E+00), revised FBC water ingestion rate of 15 ml/day, and RSC =
50%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
50%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-04), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.50E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 4.50E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 7.00E-02); revised FBC water injection rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-05); revised FBC water injection rate of 15 ml/day; and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using FBC method for non-carcinogens (Rfd
= 5.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.
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Pollutant Existing FBC Adopted FBC
Criterion Criterion Reason for Change
(ng/L) (ng/L)

Styrene 280,000 186,667 The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

2,3,7,8-Tetrachlorod- 0.00009 0.00003 The standard was calculated using FBC method for carcinogens (OCSF =

ibenzo-p-dixoin 1.00E+07); revised FBC water ingestion rate of 15 ml/day. Resultant
value is more stringent than DWS so default to DWS.

Tetrachloroethylene 14,000 9,333 The standard was calculated using FBC method for non-carcinogens (Rfd
= 1.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

Thallium 112 T 75T The standard was calculated using FBC method for non-carcinogens (Rfd
= 8.00E-05), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

Toluene 280,000 373,333 The standard was calculated using FBC method for non-carcinogens (Rfd
= 2.00E-01), revised FBC water ingestion rate of 15 ml/day, and RSC =
40%.

1,2,4-Trichloroben- 14,000 9,333 The standard was calculated using FBC method for non-carcinogens (Rfd

zene = 1.00E-02), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

1,1,1-Trichloroethane 200 1,866,667 The standard was calculated using FBC method for non-carcinogens (Rfd
=2); revised FBC water injection rate of 15 ml/day; and RSC = 20%.

2,4,5-Trichlorophe- 11,200 7,467 The standard was calculated using FBC method for non-carcinogens (Rfd

noxy proprionic acid = 8.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =

(2,4,5-TP) 20%.

Uranium NNS 2,800 The standard was calculated using FBC method for non-carcinogens (Rfd
= 3.00E-03), revised FBC water ingestion rate of 15 ml/day, and RSC =
20%.

Xylenes (total) 2,800,000 186,667 The standard was calculated using FBC method for non-carcinogens (Rfd
=0.2), revised FBC water ingestion rate of 15 ml/day, and RSC = 20%.

420,000 T 280,000 T The standard was calculated using FBC method for non-carcinogens (Rfd

=0.3), revised FBC water ingestion rate of 15 ml/day, and RSC = 20%.
Methodologies for Deriving Criteria for the Partial Body Contact Designated Use

The Department derived numeric water quality criteria for the partial body contact (PBC) designated use using the
following equation:

Rfd * RSC * 70 kg
15 ml/day

In this equation, Rfd is the reference dose, RSC is the relative source contribution factor, 70 kg is the average weight
of a human male in kilograms, and 15 ml/day is the incidental water ingestion rate in milliliters per day. The equation
is the same equation used to derive numeric criteria for non-carcinogens for the full body contact designated use.

This equation is different from the methods the Department has used in previous rulemakings to calculate PBC crite-
ria. When PBC criteria were originally proposed in 1992, the Department followed recommendations for water qual-
ity criteria for the PBC designated use developed by members of the regulated community and published in
“Proposed Human Health Ambient Water Quality Standards for Arizona” (EBASCO Environmental, et. al 1990).
EBASCO recommended a criteria development method for PBC that included using reference doses and average
weight of the human male of 70 kg but with an incidental water ingestion rate of 0.5 liter (500 ml). In 2002, the
Department revised the EBASCO methodology because it used what the Department considered to be an unreason-
able incidental water ingestion rate of 500 ml to derive the PBC criteria (a rate that was 10 times higher than the inci-
dental water ingestion rate used to calculate the FBC criteria in 1992). In 2002, the Department used the following
equation to derive PBC criteria:

Rfd x 70 kg
50 ml/day

This rulemaking revises the incidental water ingestion rate for both the FBC and PBC designated uses to 15 ml/day.
The incidental water ingestion rate for the PBC designated use should not be higher than the rate used for the FBC
designated use. In the absence of reliable data to derive PBC criteria based on dermal exposures or another incidental
ingestion rate, the rulemaking relies on incidental water ingestion rate used in the FBC methodology to derive criteria
for the PBC designated use.

The rulemaking adopts numeric criteria for the partial body contact designated use using the following decision crite-
ria:
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1. Calculate a criterion using the PBC equation using available Rfds. If an Rfd is not available in the Integrated
Risk Information System (IRIS) but a surrogate Rfd is available, such as a Minimum Risk Level (MRL)
from the Agency for Toxic Substances and Disease Registry (ATSDR), a PBC criterion is calculated using
the MRL; and

2. A criterion for the partial body contact designated use was not derived if there was no Rfd or MRL.

The following table presents the existing and proposed criteria for the PBC designated use. The table identifies the
pollutant, the current PBC criterion, the proposed PBC criterion, and the reasons for any proposed changes. The use
of a revised water ingestion rate and an RSC factor resulted in more stringent numeric criteria for the partial body
contact designated use. The table lists only those pollutants where a change or repeal has been made.

Numeric Water Quality Standards for Partial Body Contact

Pollutant Existing PBC Adopted PBC  Reason for Change
Criterion Criterion
(ng/L) (ng/L)

Acenapthene 84,000 56,000 The standard was calculated using PBC method (Rfd = 6.00E-
02), revised PBC water ingestion rate of 15ml/day, and RSC =
20%.

Acrolein 700 467 The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15ml/day, and RSC =
20%.

Acrylonitrile 56,000 37,333 The standard was calculated using PBC method (Rfd = 0.04),
revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

Alachlor 14,000 9,333 The standard was calculated using PBC method (Rfd = 1.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Aldrin 42 28 The standard was calculated using PBC method (Rfd 3.00E-
05), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Anthracene 420,000 280,000 The standard was calculated using PBC method (Rfd = 3.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Antimony 560 T 747 T The standard was calculated using PBC method (Rfd = 4.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=40%.

Arsenic 420 T 280 T The standard was calculated using PBC method (Rfd = 3.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Atrazine 49,000 32,667 The standard was calculated using PBC method (Rfd = 3.50E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Benzene 93 3,733 The standard was calculated using PBC method (Rfd = 4.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Benzidine 4,200 2,800 The standard was calculated using PBC method (Rfd = 3.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Beryllium 2,800 T 1,867 T The standard was calculated using PBC method (Rfd = 2.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Bis(2-chloroisopropyl) ether 56,000 37,333 The standard was calculated using PBC method (Rfd 4.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Boron 126,000 T 186,667 The standard was calculated using PBC method (Rfd = 2.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

Bromodichloromethane 28,000 18,667 The standard was calculated using PBC method (Rfd =2.00E-
02), revised PBC water ingestion rate of 15 ml/day and RSC =
20%.

Bromoform 28,000 18,667 The standard was calculated using PBC method (Rfd =2.00E-
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02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
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Pollutant

Bromomethane

Butyl benzyl phthalate

Cadmium

Carbofuran

Carbon tetrachloride

Chlordane

Chlorine (total residual)

Chlorobenzene

Chloroform

2-Chloronapthalene

2-Chlorophenol

Chloropyrifos

Chromium III

Chromium VI

Chromium (total)
Cyanide (as free cyanide)

Dalapon

Dibromochloromethane

1,2-Dibromo-3-chloropropane
1,2-Dibromoethane

Dibutyl phthalate

December 26, 2008
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Existing PBC
Criterion
(ng/L)

2,000

280,000

700 T

7,000

980

700

140,000

28,000

14,000

112,000

7,000

Not in existing

rules

2,100,000 T

4200 T

100 T
28,000 T

42,000

28,000

2,800
0.05

140,000

Adopted PBC
Criterion

(ng/L)
1,307

186,667

700 T

4,667

1,307

467

4,000

18,667

9,333

74,667

4,667

2,800

1,400,000 T

2,800 T

None
18,667 T

28,000

18,667

None
8,400

93,333
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Reason for Change

The standard was calculated using PBC method (Rfd = 1.40E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 2.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 5.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 7.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
= 40%.
The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The maximum residual disinfection level (MRDL) has been
adopted from EPA’s 1998 Final Rule for Disinfectants and
Disinfection-By-Products. Proposed concentration is the level
to avoid eye and skin irritation.

The standard was calculated using PBC method (Rfd =2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 0.01),

revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using PBC method (Rfd = 8.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 5.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 3.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd =

1.50E+00, revised PBC water ingestion rate of 15 ml/day, and
RSC =20%.

The standard was calculated using PBC method (Rfd = 3.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

No Rfd or MRL exists to calculate a PBC criterion.

The standard was calculated using PBC method (Rfd = 2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 3.00E-
02); revised PBC water ingestion rate of 15 ml/day and RSC
=20%.

The standard was calculated using PBC method (Rfd = 2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

No Rfd or MRL exists to calculate a PBC method or criterion.

The standard was calculated using PBC method (Rfd = 9.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 1.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
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Pollutant
1,2-Dichlorobenzene
1,4-Dichlorobenzene
p,p’-Dichlorodiphenyl dichloro-

ethane (DDD)

p,p’-Dichlorodiphenyl dichloro-
ethylene (DDE)

p,p’-Dichlorodiphenyl trichloro-

ethane (DDT)

1,2-Dichloroethane

1,1-Dichloroethylene

1,2-trans-Dichloroethylene

Dichloromethane

2,4-Dichlorophenol

2,4-Dichlorophenoxyacetic acid

(2,4-D)

1,2-Dichloropropane

1,3-Dichloropropene

Dieldrin

Diethyl phthalate

Di(2-ethylhexyl) adipate

Di(2-ethylhexyl)phthalate

2,4-Dimethylphenol

4,6-Dinitro-o-cresol

2.,4-Dinitrophenol
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Existing PBC
Criterion
(ng/L)

126,000

560,000

5.8

4.1

700

280,000

12,600

28,000

84,000

4,200

14,000

126,000

420

70

1,120,000

840,000

28,000

28,000

5,600

2,800

Adopted PBC
Criterion

(ng/L)
84,000

373,333

467

467

467

186,667

46,667

18,667

56,000

2,800

9,333

84,000

28,000

47

746,667

560,000

18,667

18,667

3,733

1,867
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Reason for Change

The standard was calculated using PBC method (Rfd = 9.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 0.4),

revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (MRL =
2.00E-01), revised PBC water ingestion rate of 15 ml/day, and
RSC =20%.

The standard was calculated using PBC method (Rfd = 5.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 6.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 3.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 1.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 0.09),
revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using PBC method (Rfd = 3.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 5.00E-
05), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 8.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 6.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd =2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd =

0.004), revised PBC water ingestion rate of 15 ml/day, and
RSC = 20%.

The standard was calculated using PBC method (Rfd = 2.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
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Pollutant

2,4-Dinitrotoluene

2,6-Dinitrotoluene

Di-n-octyl phthalate

Dinoseb

Diquat

Endosulfan sulfate

Endosulfan (total)

Endothall

Endrin

Ethylbenzene

Fluoranthene

Fluorene

Fluoride

Glyphosate

Heptachlor

Heptachlor epoxide

Hexachlorobenzene

Hexachlorobutadiene

Hexachlorocyclohexane alpha

Hexachlorocyclohexane beta

December 26, 2008
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Existing PBC
Criterion
(ng/L)

2,800

5,600

560,000

1,400

3,080

NNS

8,400

28,000

420

140,000

56,000

56,000

84,000

140,000

700

18

1,120

280

11,200

840

Adopted PBC
Criterion

(ng/L)
1,867

3,733

373,333

933

2,053

5,600

5,600

18,667

280

93,333

37,333

37,333

140,000

93,333

467

12

747

187

7,467

560
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Reason for Change

The standard was calculated using PBC method (Rfd = 2.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (MRL =
4.00E-03), revised PBC water ingestion rate of 15 ml/day, and
RSC =20%.

The standard was calculated using PBC method (Rfd = 0.4),
revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using PBC method (Rfd = 1.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd =2.20E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 6.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 6.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 3.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 1.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 4.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 4.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 6.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=50%.
The standard was calculated using PBC method (Rfd = 1.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 1.30E-
05), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 8.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (MRL =

2.00E-04), revised PBC water ingestion rate of 15 ml/day, and
RSC =20%.

The standard was calculated using PBC method (MRL =
8.00E-03), revised PBC water ingestion rate of 15 ml/day, and
RSC =20%.

The standard was calculated using PBC method (MRL =
6.00E-04), revised PBC water ingestion rate of 15 ml/day, and
RSC =20%.
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Pollutant

Hexachlorocyclohexane

gamma (lindane)

Hexachlorocyclopentadiene

Hexachloroethane

Isophorone

Malathion

Manganese

Mercury

Methoxychlor

Napthalene

Nickel

Nitrate

Nitrite

Nitrobenzene

N-Nitrosodi-n-propylamine

Oxamyl

Paraquat

Pentachlorophenol

Permethrin

Phenol

Picloram
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Existing PBC
Criterion
(ng/L)

420

9,800

1,400

280,000

Not in existing

rules

196,000 T

420 T

7,000

28,000

28,000 T

2,240,000

140,000

700

133,000

35,000

Not in existing

rules

42,000

Not in existing

rules

840,000

98,000

Adopted PBC
Criterion

(ng/L)
280

11,200

933

186,667

18,667

130,667

280T

4,667

18,667

28,000 T

3,733,333

233,333

467

88,667

23,333

4,200

28,000

46,667

280,000

65,333
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Reason for Change

The standard was calculated using PBC method (Rfd = 3.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 6.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=40%.

The standard was calculated using PBC method (Rfd = 1.00E-

03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd =2.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd =2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 1.40E-

01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 3.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 5.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 2.00E-

02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 2.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=30%.

The standard was calculated using PBC method (Rfd =

1.60E+00), revised PBC water ingestion rate of 15 ml/day,
and RSC = 50%.

The standard was calculated using PBC method (Rfd = 1.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=50%.

The standard was calculated using PBC method (Rfd = 5.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (MRL =

9.5E-02), revised PBC water ingestion rate of 15 ml/day, and
RSC = 20%.

The standard was calculated using PBC method (Rfd = 2.50E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 4.50E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 3.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 5.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 3.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 0.07),

revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.
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Pollutant

Polychlorinated biphenyls

(PCBs)

Pyrene

Selenium

Silver

Simazine

Styrene

2,3,7,8-Tetrachlorodibenzo-p-

dixoin

1,1,2,2-Tetrachloroethane

Tetrachloroethylene

Thallium

Toluene

Toxaphene

1,2,4-Trichlorobenzene

1,1,1-Trichloroethane

1,1,2-Trichloroethane

Trichloroethylene

2,4,5-Trichlorophenoxy propri-

onic acid (2,4,5-TP)

Uranium

Vinyl Chloride

Xylenes (total)

December 26, 2008
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Existing PBC
Criterion
(ng/L)

28

42,000

7,000 T

7,000 T

7,000

280,000

1.4

56,000

14,000

112 T

280,000

1,400

14,000

200

5,600

280,000

11,200

NNS

4,200

2,800,000

Adopted PBC
Criterion

(ng/L)
19

28,000

4,667 T

4,667 T

4,667

186,667

0.0009

93,333

9,333

75T

373,333

933

9,333

1,866,667

3,733

280

7,467

2,800

2,800

186,667
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Reason for Change

The standard was calculated using PBC method (Rfd = 2.00E-
05), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 3.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 5.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 5.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 5.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd =2.00E-
01), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 1.00E-
09), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (MRL =

0.04), revised PBC water ingestion rate of 15 ml/day, and
RSC = 50%.

The standard was calculated using PBC method (Rfd = 1.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.)

The standard was calculated using PBC method (Rfd = 8.00E-
05), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 0.2),

revised PBC water ingestion rate of 15 ml/day, and RSC =
40%.

The standard was calculated using PBC method (MRL =
1.00E-03), revised PBC water ingestion rate of 15 ml/day, and
RSC =20%.

The standard was calculated using PBC method (Rfd = 1.00E-
02), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.

The standard was calculated using PBC method (Rfd = 2),

revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using PBC method (Rfd = 2),
revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

The standard was calculated using PBC method (Rfd = 3.00E-
04), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 8.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 3.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 3.00E-
03), revised PBC water ingestion rate of 15 ml/day, and RSC
=20%.
The standard was calculated using PBC method (Rfd = 0.2),

revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.
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Pollutant Existing PBC Adopted PBC  Reason for Change
Criterion Criterion
(ug/L) (ug/L)
Zinc 420,000 T 280,000 T The standard was calculated using PBC method (Rfd = 0.3),
revised PBC water ingestion rate of 15 ml/day, and RSC =
20%.

Numeric Water Quality Standards for Aquatic and Wildlife Designated Uses

Currently, there are numeric criteria for 98 pollutants to maintain and protect water quality for the aquatic life and
wildlife (A& W) designated uses. This rulemaking establishes new criteria or revisions, to existing numeric A&W cri-
teria for 59 parameters. In most cases, the § 304(a) national criteria recommendations to protect freshwater aquatic
life have been adopted. The national criteria for total residual chlorine have been adopted and will provide for slightly
less restrictive criteria for both acute and chronic aquatic life. The current water quality standards are: acute = 11 pg/
L and chronic =5 pg/L. This rulemaking changes these values to: acute = 11 pg/L and chronic = 19 pg/L.

New numeric water quality standards for previously unregulated pollutants include new A&W criteria for chloropyri-
fos, guthion, hydrogen sulfide, iron, malathion, mirex, paraquat, parathion, permethrin, and tributyltin. The numeric
water quality criteria for “sulfides” have been repealed and replaced with numeric criteria for hydrogen sulfide. The
current A&W criteria for beryllium has been repealed because EPA has withdrawn its national § 304(a) criteria rec-
ommendations for the pollutant.

Several pollutants have been amended by rounding existing criteria to the nearest whole number or to the first signif-
icant figure to the right of a decimal point.

No changes have been made to the current numeric water quality criteria for the aquatic and wildlife (ephemeral)
(A&We) designated use.

Criteria for hardness-dependent metals

The numeric water quality standards for certain metals are expressed as a function of hardness because hardness can
affect the toxicities of the metals to aquatic life. These “hardness-dependent” pollutants include cadmium, chromium
I, copper, lead, nickel, silver, and zinc. Increasing hardness has the effect of decreasing the toxicity of the metals.

Currently, the numeric water quality criteria for these pollutants include a lower hardness cap of 25 mg/L. This hard-
ness cap is based on an earlier EPA national criteria recommendation that when the hardness of freshwater is less than
25 mg/L, a hardness-dependent metals criterion should be calculated as if the hardness is 25 mg/L. EPA describes the
available data for copper, zinc, and cadmium in the 1-25 mg/L range as “somewhat limited” and “quite limited” for
silver, lead, chromium III, and nickel. EPA subsequently re-evaluated the limited available data in the current metals
criteria documents and determined that the data were “inconclusive.” EPA expressed concern that capping hardness at
25 mg/L without additional data or justification could result in metals criteria that provided less protection than that
intended by EPA’s “Guidelines for Deriving Numerical National Water Quality Criteria for the Protection of Aquatic
Organisms and Their Uses,” U.S. Environmental Protection Agency, Office of Research and Development, EPA 822/
R-85-100, (1985).

EPA now recommends that hardness not be capped at 25 mg/L or any other hardness value on the lower end. The
rulemaking removes the lower hardness cap for the hardness-dependent pollutants to include numeric metals criteria
in the 1-25 hardness range.

The following table provides the dissolved acute and dissolved chronic criteria for the hardness-dependent metals.
Individual tables are shown by metal type and designated use, and are calculated using the equation and appropriate
hardness criterion.

HARDNESS-DEPENDENT DISSOLVED METALS CRITERIA

FRESHWATER
CHEMICAL STANDARDS CONVERSION
FACTORS (CF)
A&We A&Ww A&Wedw A&We
Acute Chronic Acute Chronic Acute Chronic Acute ACUTE CHRONIC
ms ba me be my bs mg be my ba mg be ma ba
Cadmium 1.0166 -3.924 0.7409 -4.719 1.0166 -2.561 0.7409 -3.894 1.0166 -2.561 0.7409 -3.894 1.0166 -1.497 1.136672-[(In 1.101672-[(In
rd- hard-
ness)(0.0418 ness)(0.0418
38)] 38)]
Chromium 111 0.8190 3.7256 0.8190 0.6848 0.8190 3.7256 0.8190 0.6848 0.8190 3.7256 0.8190 0.6848 0.8190 4.9361 0316 0.860
Copper 0.9422 =17 0.8545 -1.702 0.9422 -1.7 0.8545 -1.702 0.9422 =17 0.8545 -1.702 0.9422 -1.1514 0.960 0.960
Lead 1.273 -1.460 1.273 -4.705 1.273 -1.460 1.273 -4.705 1.273 -1.460 1.273 -4.705 1.273 -0.7131 1.46203-[(In 1.46203-[(In
hard- hard-
ness)(0.1457 ness)(0.1457
12)] 12)]
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Nickel 0.8460 2255 0.8460 0.0584 0.8460 2.255 0.8460 0.0584 0.8460 2.255 0.8460 0.0584 0.8460 4.4389 0.998 0.997

Zinc 0.8473 0.884 0.8473 0.884 0.8473 0.884 0.8473 0.884 0.8473 0.884 0.8473 0.884 0.8473 3.1342 0.978 0.978

Hardness-dependent metals’ criteria may be calculated from the following:
Acute (dissolved) = exp {mA [In(hardness)]+ bA} (CF)
Chronic (dissolved) = exp {mC [In(hardness)]+ bC} (CF)

Criteria for Pentachlorophenol

The criterion equation for pentachlorophenol requires the insertion of receiving water pH to develop the applicable
water quality standards. This rulemaking uses three tables to show for pentachlorophenol standards. The equations to
develop the water quality standards and companion tables are:

A&Wc acute standard: e (1-005 (PH) - 4.830)
A&Wec chronic standard: e (1:003 (PH) - 5.290)
A&Ww acute standard: ¢ (1-005 (PH) - 4.830)
A&Ww chronic standard: e (1-005 (PH) - 5.290)
A&Wedw acute standard: e (1-005 (PH) - 4.830)
A&Wedw chronic standard: e (1003 (PH) - 5.290)
A&We acute standard: ¢ (1-005 (PH) - 3.4306)
A&Wedw chronic criterion for dissolved mercury

The rulemaking revises the A& W (edw) chronic standard for dissolved mercury from 0.2 pg/L to 0.01 pg/L. The cur-
rent A&W (edw) chronic criterion for dissolved mercury of 0.2 ng/L was adopted in 1992. The following documenta-
tion on the calculation of the A&W(edw) chronic criterion for mercury from 1992 explains how this criterion was
derived:

“The proposed standard was based on toxicity to aquatic life. However, mercury has a propensity to accumulate in
tissues of aquatic life to levels that may be harmful to wildlife or human consumers. These routes of exposure should
also be considered in developing A&W standards. The EPA publication “Ambient Water Quality Criteria for Mercury
—1984,” U.S. EPA, Office of Water, EPA 440/5-84-026 (January 1985) does not contain information regarding the
effects of mercury on wildlife but does contain information on the effects of mercury on humans. Setting a standard
based strictly on toxicity to aquatic life may not adequately protect wildlife. The rulemaking uses an FDA action level
as a surrogate to protect wildlife. This seems appropriate because wildlife is more like humans than aquatic life. The
mercury standard has been recalculated using the more appropriate Final Residue Value procedure. The equation used
is:

FDA action level
(Bioconcentration factor)

Where the FDA action level for mercury is 1.0 mg/kg and the bioconcentration factor for mercury is 4,994 L/kg. (Cri-
teria Document, p. 47), the recalculated A&Wedw chronic standard is 0.2 pg/L.”

The methodology used in 1992 to recalculate the A& Wedw chronic criterion has been modified. An FDA action level
as a surrogate value is no longer supported to protect aquatic life and wildlife in EDWs. The bioconcentration factor
0f 4,994 L/kg used in 1992 to calculate the chronic criterion significantly underestimates the bioaccumulation poten-
tial of mercury in the aquatic environment. More recent information indicates that concentrations of total mercury in
fish at the top of the food chain may be as much as 10,000 to 100,000 times higher than the concentrations of inor-
ganic mercury found in surrounding waters (Source: EPA Fact Sheet, “Mercury Update: Impact on Fish Advisories,”
EPA-823-F-99-016 (September, 1999).

The rulemaking adopts the same chronic criterion for dissolved mercury that was adopted for the A&Wc and A&Ww
designated uses. The Department employed the EPA methodology described in the national “Guidelines for Deriving
Numerical National Water Quality Criteria for the Protection of Aquatic Organisms and Their Uses,” U.S. Environ-
mental Protection Agency, Office of Research and Development, EPA 822/R-85-100, (1985) to derive water quality
criteria for mercury. The Guidelines methodology calls for the calculation of a Final Residue Value [FRV] if a maxi-
mum permissible tissue concentration and at least one acceptable bioconcentration factor determined from an aquatic
species are available. The Department calculated a FRV for mercury using data from EPA’s National Ambient Water
Quality Criteria Document for Mercury — 1984. The FRV of 0.012 pg/L became the A&Wc and the A&Ww criterion
to protect against chronic toxicity from mercury. The Guidelines Methodology is a more appropriate method to derive
A&Wedw chronic criteria than the use of FDA action levels to calculate the A&Wedw (chronic) criterion.
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Numeric Criteria for Total Ammonia for Effluent-Dependent Waters

This rulemaking adopts numeric water quality criteria for total ammonia for the A& Wedw designated use. The Clean
Water Act requires the Department to adopt water quality standards for all uses including effluent-dependent waters
that contain sufficient parameters or constituents to protect designated uses. Ammonia is a major toxicant of concern
in Arizona’s effluent-dependent waters. There is a large body of scientific literature documenting ammonia toxicity to
aquatic life, including toxicity to species that are known to inhabit effluent-dependent waters. Therefore, the Depart-
ment adopted numeric criteria to protect aquatic life in EDWs. The adoption of numeric water quality criteria for
ammonia for the A&Wedw designated use is necessary to protect the use and will provide an objective basis for the
establishment of water quality-based effluent limits in AZPDES permits to control toxic discharges of ammonia in
wastewater to Arizona’s effluent-dependent waters.

The U.S. Fish & Wildlife Service has repeatedly recommended that the Department include ammonia as a pollutant
to be regulated in Arizona’s effluent-dependent waters, noting that Arizona’s EDWs are vital components of south-
western desert ecosystems, providing valuable replacement habitat for threatened and endangered species, including
the Gila topminnow, Yuma clapper rail, and the Southwestern willow flycatcher, and other native and migratory birds.

The ammonia criteria are based on “1999 Update of Ambient Water Quality Criteria for Ammonia,” U.S. Environ-
mental Protection Agency, Office of Water, EPA-822-R-99-014 (December 1999), EPA’s most recent national §
304(a) criteria recommendations to protect freshwater aquatic life. The proposed ammonia criteria for A&Wedw,
which consist of both acute and chronic criteria, are expressed as total ammonia concentrations (i.e., un-ionized
ammonia (NH;) + ionized ammonia (NH, ).

Acute

The § 304(a) criteria for total ammonia to protect against acute toxicity are dependent on pH and the presence or
absence of salmonids (i.e., large trout). Where salmonids are present, EPA recommends that the acute criterion be cal-
culated using the following equation:

W

Acute criterion = 0.275 + 39.0
1+ 107.204-pﬂ 1 + 107.204-pﬂ

The acute criterion for total ammonia was calculated for the A&Wc designated use using the equation recommended
by EPA above. The results may be found in the first column of Table 25 in the current rules. There are no revisions of
acute A&Woc criteria in this rulemaking.

Where salmonid fish are not present, EPA recommends the calculation of acute criteria for total ammonia to protect
aquatic life using the following equation:

Acute criterion = 0.411 + 58.4
1+ 107.204-pH 1 + 107.204-pH

The acute criterion for total ammonia was calculated for the A&Ww and the A&Wedw designated uses using this
equation. The results may be found in the second column of Table 25 in the current rules. There are no revisions to the
resulting numeric criteria for the A&Ww (acute) designated use in this rulemaking.

This rulemaking applies the same numeric criteria for the A&Ww (acute) designated use to protect the A&Wedw
(acute) designated use. The A&Wedw (acute) criteria has been recalculated using the EPA Guidelines methodology
and adjusting the species toxicity datasets using representative species from effluent-dependent waters. The use of
recalculation procedures did not result in any significant differences between A&Wedw and A&Ww acute criteria
because the same species that are sensitive to ammonia toxicity that “drive” the criteria derivation are found in both
warm surface waters and EDWs. The table below illustrates the minimal differences between the A&Ww(acute) cri-
teria and the re-calculated A& Wedw (acute) criteria:

Calculated Recalculated
pH A&Ww A&Wedw
(in mg/L) (in mg/L)
6.5 47.6 48.9
6.6 45.7 46.9
6.7 43.5 44.6
6.8 41.0 42.0
6.9 38.2 39.2
7.0 35.2 36.1
7.1 32.0 32.9
7.2 28.8 29.6
7.3 25.6 26.2
7.4 22.4 23.0
7.5 19.4 19.9
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7.6 16.6 17.0
7.7 14.1 14.5
7.8 11.8 12.2
7.9 9.9 10.1
8.0 8.2 8.4
8.1 6.8 7.0
8.2 5.6 5.7
8.3 4.6 4.7
8.4 3.8 3.9
8.5 3.1 3.2
8.6 2.6 2.7
8.7 2.1 2.2
8.8 1.8 1.8
8.9 1.5 1.6
9.0 1.3 1.3
Chronic

The A& W (chronic) criteria for total ammonia are dependent on both pH and temperature. The national § 304(a) rec-
ommendations for chronic toxicity for total ammonia that apply when early life stages of fish are expected to be
present have been adopted because of the likelihood that early life stages of fish may be present in Arizona surface
waters (including EDW5s) at any time during the year. The following equation was used to calculate the chronic crite-
ria for total ammonia for the A&Wc, A&Ww, and A&Wedw designated uses:

0'2562; _ 2'4}??7688) x MIN 2.85,1.45 x 10*28x(25-D
1+107°°7P% 141077 "

Chronic criteria = (

The results are found in Appendix A within Table 26. The chronic criteria are not species dependent and apply
equally to the A&Wc, A&Ww, and A&Wedw designated uses. The chronic criteria for total ammonia become more
stringent as temperature and pH values increase.

The following table shows proposed changes to the aquatic and wildlife criteria. The table identifies the pollutant, the
current A&W criteria, the proposed A&W criteria, and the reasons for any proposed changes.

Numeric Water Quality Standards for Aquatic and Wildlife Designated Uses

Pollutant Existing A&W Adopted A&W Reason for Change
Criteria Criteria
(ng/l) (ng/L)
Aldrin A&W(c) acute: 2.0 A&W(c) acute: 3 Less stringent. The § 304(a) national criteria recom-
A&W(w) acute: 2.0 A&W(w) acute: 3 mendations for aldrin have been adopted.
A&Wedw acute: 2.0 A&Wedw acute: 3
Ammonia A&Wedw acute: NNS  Acute and chronic The ammonia criteria for A&Wedw have been updated
A&Wedw chronic: A&Wedw criteria based on EPA’s § 304(a) national criteria recommenda-
NNS See Tables 25 and 26 tions. See discussion under “Numeric Water Quality
Standards for Aquatic and Wildlife Designated Uses”
above.
Arsenic A&Wc acute: 360 A&WCc acute: 340 More stringent. The § 304(a) national criteria recom-
A&Ww acute: 360 A&Ww acute: 340 mendations for arsenic have been adopted.

A&Wedw acute: 360 A&Wedw acute: 340
A&Wc chronic: 190 A&Wc chronic: 150
A&Ww chronic: 190 A&Ww chronic: 150

A&Wedw chronic: A&Wedw chronic: 150
190

Beryllium A&Wc acute: 65 None EPA has withdrawn its national § 304(a) criteria recom-
A&Ww acute: 65 mendations to protect aquatic life for beryllium.

A&Wedw acute: 65
A&Wc chronic: 5.3
A&Ww chronic: 5.3
A&Wedw chronic: 5.3
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Pollutant

Chlordane

Chlorine (total residual)

Chloropyrifos

p,p’-Dichlorodiphenyl
dichloroethane (DDD)

p,p’-Dichlorodiphenyl
dichloroethylene (DDE)

Dieldrin

Endosulfan

Endosulfan sulfate

Endrin

Endrin aldehyde

Guthion

Volume 14, Issue 52
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Existing A&W
Criteria
(ng/L)

A&Wc acute: 2.4
A&Ww acute 2.4
&Wedw acute: 2.4
A&Ww chronic: 0.21
A&Wedw chronic:
0.21

A&Wc acute: 11
A&Ww acute: 11
A&Wedw acute: 11
A&Wec chronic: 5
A&Ww chronic: 5
A&Wedw chronic: 5

None

A&Ww chronic: 0.02
A&Wedw chronic:
0.02

A&Ww chronic: 0.02
A&Wedw chronic:
0.02

A&Wc acute: 2.5
A&Ww acute: 2.5
A&Wedw acute: 2.5
A&Wc chronic: 0.002
A&Ww chronic:
0.002

A&Wedw chronic:
0.005

A&Wc acute: 0.22
A&Ww acute: 0.22
A&Wedw acute: 0.22

A&Wc acute: 0.22
A&Ww acute: 0.22
A&Wedw acute: 0.22

A&Wc acute: 0.18
A&Ww acute: 0.18
A&Wedw acute: 0.18
A&Wc chronic: 0.002
A&Ww chronic:
0.002

A&Wedw chronic:
0.002

A&Wc acute: 0.18
A&Ww acute: 0.18
A&Wedw acute: 0.18
A&Wc chronic: 0.002
A&Ww chronic:
0.002

A&Wedw chronic:
0.002

None

Adopted A&W
Criteria

(ng/L)

A&Wc acute: 2.4
A&Ww acute: 2.4
A& Wedw acute: 2.4
A&Ww chronic: 0.2
A&Wedw chronic: 0.2

A&Wc acute: 19
&Ww acute: 19
A&Wedw acute: 19
A&Wec chronic: 11
A&Ww chronic: 11
A&Wedw chronic: 11

A&Wc acute: 0.08
A&Ww acute: 0.08

A& Wedw acute: 0.08
A&Wc chronic: 0.04
A&Ww chronic: 0.04
A&Wedw chronic: 0.04

A&Ww chronic: 0.001
A& Wedw chronic:
0.001

A&Ww chronic: 0.001
A& Wedw chronic:
0.001

A&Wc acute: 0.2
A&Ww acute: 0.2
A&Wedw acute: 0.2
A&Wc chronic: 0.06
A&Ww chronic: 0.06
A&Wedw chronic: 0.06

A&Wc acute: 0.2
A&Ww acute: 0.2
A& Wedw acute: 0.2

A&Wc acute: 0.2
A&Ww acute: 0.2
A& Wedw acute: 0.2

A&Wc acute: 0.09
A&Ww acute: 0.09

A& Wedw acute: 0.09
A&Wc chronic: 0.04
A&Ww chronic: 0.04
A&Wedw chronic: 0.04

A&Wc acute: 0.09
A&Ww acute: 0.09

A& Wedw acute: 0.09
A&Wc chronic: 0.04
A&Ww chronic: 0.04
A&Wedw chronic: 0.04

A&Wc chronic: 0.01
A&Ww chronic: 0.01
A&Wedw chronic: 0.01
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Reason for Change

The standard has been rounded to the first significant
figure to the right of the decimal point.

Less stringent. The § 304(a) national criteria recom-
mendations for chlorine have been adopted.

New parameter. The § 304(a) national criteria recom-
mendations for chloropyrifos have been adopted.

More stringent. DDD and DDE have been consolidated
with DDT. The more stringent chronic criterion for
DDT (0.001) has been adopted for DDD. DDD is a
daughter product of DDT. The criterion is based on
EPA § 304(a) national criteria recommendations.

More stringent. DDD and DDE has been consolidated
with DDT. The more stringent chronic criterion for
DDT (0.001) has been adopted for DDE. DDE is a
daughter product of DDT. The criterion is based on
EPA § 304(a) national criteria recommendations.

The more stringent acute criteria and less stringent
chronic criteria for dieldrin based on EPA § 304(a)
national criteria recommendations have been adopted.

The standard has been rounded to first significant fig-
ure to right of decimal point.

The standard has been rounded to first significant fig-
ure to right of decimal point.

The more stringent acute criteria and less stringent
chronic criteria for endrin based on EPA § 304(a)
national criteria recommendations have been adopted.

The rulemaking adopts more stringent acute criteria
and less stringent chronic criteria for endrin aldehyde.
Proposed criteria are based on EPA § 304(a) national
criteria recommendations.

New parameter. The criteria are based on EPA § 304(a)
national criteria recommendations.
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Pollutant

Heptachlor

Heptachlor epoxide

Hexachlorobenzene

Hexaclorocyclohexane
gamma (lindane)

Hydrogen sulfide

Iron

Malathion

Mercury

Methoxychlor

Mirex

Parathion

Paraquat

Permethrin

Phenanthrene

December 26, 2008
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Existing A&W
Criteria
(ng/L)

A&Wc acute: 0.52
A&Ww acute: 0.52
A&Wedw acute: 0.58
A&Wedw chronic:
0.013

A&Wc acute: 0.52
A&Ww acute: 0.52
A&Wedw acute: 0.58
A&Wedw chronic:
0.013

A&Ww acute: NNS
A&Wedw acute: NNS
A&Ww chronic: NNS
A&Wedw chronic:
NNS

A&Wc acute: 2.0
A&Ww acute: 3.4
A&Wedw acute: 7.6
A&Wec chronic: 0.08
A&Ww chronic: 0.28
A&Wedw chronic:
0.61

None

None

None

A&Wedw acute: 2.6
A&Wedw chronic: 0.2

A&Wc chronic: NNS
A&Ww chronic: NNS
A&Wedw chronic:
NNS

None

None

None

None

A&Wedw acute: 54

Adopted A&W
Criteria

(ng/L)

A&Wc acute: 0.5
A&Ww acute: 0.5

A& Wedw acute: 0.6
A&Wedw chronic: 0.01

A&Wc acute: 0.5
A&Ww acute: 0.5

A& Wedw acute: 0.6
A&Wedw chronic: 0.01

A&Ww acute: 6

A& Wedw acute: 6
A&Ww chronic: 3.7
A&Wedw chronic: 3.7

A&Wc acute: 1
A&Ww acute: 1

A& Wedw acute: 1
A&Wc chronic: None
A&Ww chronic: None
A&Wedw chronic:
None

A&Wc chronic: 2
A&Ww chronic: 2
A& Wedw chronic: 2

A&Wec chronic: 1,000
A&Ww chronic: 1,000
A&Wedw chronic:
1,000

A&Wc chronic: 0.1
A&Ww chronic: 0.1
A&Wedw chronic: 0.1

A&Wedw acute: 2.4
A&Wedw chronic: 0.01

A&Wc chronic: 0.03
A&Ww chronic: 0.03
A&Wedw chronic: 0.03

A&Wc chronic: 0.001
A&Ww chronic: 0.001
A& Wedw chronic:
0.001

A&Wc acute: 0.07
A&Ww acute: 0.07
A& Wedw acute: 0.07
A&Wc chronic: 0.01
A&Ww chronic: 0.01
A&Wedw chronic: 0.01

A&Wc acute: 100
A&Ww acute: 100
A&Wedw acute: 100
A&Wec chronic: 54
A&Ww chronic: 54
A&Wedw chronic: 54

A&Wc acute: 0.3
A&Ww acute: 0.3

A& Wedw acute: 0.3
A&Wec chronic: 0.2
A&Ww chronic: 0.2
A&Wedw chronic: 0.2

A&Wedw acute: 30
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Reason for Change

The standard has been rounded to first significant fig-
ure to right of decimal point.

The standard has been rounded to first significant fig-
ure to right of decimal point.

The rulemaking adopts criteria for A&Ww and
A&Wedw based on EPA § 304(a) national criteria rec-
ommendations.

Based on EPA § 304(a) national criteria recommenda-
tions, the more stringent acute criteria has been adopted
and the chronic criteria for lindane has been repealed.

New pollutant. Replaces “sulfides.” Proposed criteria
are based on EPA § 304(a) national criteria recommen-
dations.

New pollutant. The § 304(a) national criteria recom-
mendations have been adopted.

New pollutant. The § 304(a) national criteria recom-
mendations have been adopted.

See discussion under “Numeric Water Quality Stan-
dards for Aquatic and Wildlife Designated Uses”
above.

The § 304(a) national criteria recommendations have
been adopted.

Newly regulated pollutant. The § 304(a) national crite-
ria recommendations have been adopted.

Newly regulated pollutant. The § 304(a) national crite-
ria recommendations have been adopted.

Newly regulated pollutant. The § 304(a) national crite-
ria recommendations have been adopted.

Newly regulated pollutant. The § 304(a) national crite-
ria recommendations have been adopted.

The EPA § 304(a) national criteria recommendation for
A&Wedw acute criterion have been adopted.
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Pollutant

Selenium

Sulfides

2,3,7,8-Tetrachlorod-
ibenzo-p-dioxin (2,3,7,8-
TCDD)

Toxaphene

Tributyltin

1,2,4-Trichlorobenzene

Notices of Final Rulemaking

Existing A&W
Criteria
(ng/L)

A&Wc acute: 20 T
A&Ww acute: 20 T
A&Wedw acute: 50 T

A&Wc acute: 100
A&Ww acute: 100
A&Wedw acute: 100
A&We: 100

A&Wedw acute: 0.12
A&Wedw chronic:
0.01

A&Wc acute: 0.73
A&Ww acute: 0.73
A&Wedw acute: 0.73
A&Wc chronic:
0.0002

A&Ww chronic: 0.02
A&Wedw chronic:
0.02

None

A&Wedw acute: NNS
A&Wedw chronic:
NNS

Adopted A&W
Criteria

(ng/L)

A&Wc acute: None
A&Ww acute: None
A& Wedw acute: None

None

A&Wedw acute: 0.1
A& Wedw chronic:
0.005

A&Wc acute: 0.7
A&Ww acute: 0.7
A&Wedw acute: 0.7
A&Wec chronic: 0.0002
A&Ww chronic: 0.0002
A&Wedw chronic:
0.0002

A&Wc acute: 0.5
A&Ww acute: 0.5

A& Wedw acute: 0.5
A&Wc chronic: 0.07
A&Ww chronic: 0.07
A&Wedw chronic: 0.07

A&Wedw acute: 1,700
A&Wedw chronic: 300

Reason for Change

The § 304(a) national criteria recommendations for
acute criteria, expressed as concentrations of selenate
and selenite have been repealed.

“Sulfides” has been replaced with “hydrodgen sulfide.”

The A&Wedw acute standard has been rounded to the
first significant figure to right of decimal point. The
more stringent A&Wedw chronic criterion has been
adopted to be consistent with EPA § 304(a) national
criteria recommendations for dioxin.

Acute criteria have been amended by rounding to the
first significant figure to the right of the decimal point.
The more stringent A&Ww chronic and A&Wedw
chronic criteria have been adopted to be consistent with
the § 304(a) national criteria recommendations for tox-
aphene.

Newly regulated pollutant. The § 304(a) national crite-
ria recommendations for A&Wec, A&Ww and
A&Wedw have been adopted.

The current acute and chronic A&Ww criteria for
A&Wedw have been adopted.

Appendix B. Surface Waters and Designated Uses

Appendix B lists surface waters and their designated uses. The geographic descriptions in Appendix B have been
updated and reformatted. Lake categories have been added, when known.

The following 29 new effluent-dependent waters have been classified using information provided to the Department
in the context of AZPDES permitting. The new effluent-dependent waters are created by point source discharges of
wastewater to ephemeral waters. Information from AZPDES permit applications, fact sheets, and discharge monitor-
ing reports for each point source document discharges of wastewater to the ephemeral waters.

1. Coconino Wash from the South Grand Canyon Sanitary District Tusayan WRF outfall to 1 km downstream.

AN

Creek.

~

Unnamed wash from Grand Canyon National Park Desert View WWTP to Cedar Canyon.

Unnamed wash from Valle Airpark WRF outfall to confluence with Spring Wash.

Tyson Wash from Town of Quartzsite WWTP to 1 km downstream.

Puerco River from Sanders Unified School District WWTP to 0.5 km downstream.

Unnamed wash from High Country Pines II WWTP to Turkey Draw to confluence with Black Canyon

Unnamed wash from Bison Ranch WWTP to Pierce Seep.

Unnamed wash from Black Mesa Ranger Station WWTP to confluence with Pierce Wash.

Bow and Arrow Wash and two unnamed washes, tributaries of the Rio de Flag from Estates at Pine Canyon
Golf Course storage ponds 41, 6E, and 10D.

10. Agua Fria River from City of Avondale WWTP to Gila River.

11. Andorra Wash from Town of Cave Creek WWTP outfall #1 to Cave Creek Wash.

12. Galloway Wash from Town of Cave Creek WWTP outfall #2 to confluence with Andorra Wash.
13. McMicken Wash from City of Peoria Jomax WWTP to Agua Fria River.

14. Mountain Valley Park ponds from Town of Prescott Valley WWTP outfall #002 to Navajo Wash.
15. Salt River from City of Mesa Northwest WWTP to Tempe Town Lake.
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16. Siphon Draw from Superstition Mountains Community Facilities District WWTP to 6 km downstream.
17. Unnamed wash from City of Phoenix Cave Creek WRF to 0.5 km downstream.

18. Unnamed wash from North Florence WWTP, tributary to Gila River.

19. Wagner Wash from Town of Buckeye Festival Ranch WRF to 2 km downstream.

20. Black Wash from Pima County WWMD Avra Valley WWTP to Brawley Wash.

21. North Branch of Santa Cruz Wash from City of Casa Grande WRF to 1 km downstream.
22. Santa Rosa Wash from Palo Verde Utilitiecs WWTP to Gila River Indian Reservation.
23. Unnamed wash from Arizona City Sanitary District WWTP to Santa Cruz Wash.

24. Unnamed wash from Saddlebrooke WWTP to Canada del Oro.

25. Unnamed wash from Fort Huachuca WWTP to Soldier Creek to Babocomari River.

26. Pinal Creek from Lower Pinal Creek WTP to See Ranch Crossing.

27. Unnamed wash from Cobre Valley Plaza WWTP to Russell Gulch.

28. Unnamed wash from Sedona Venture WWTP to confluence with Dry Creek and Dry Creek for 0.5 km
downstream.

29. Unnamed wash from Flagstaff Meadows WWTP to Volunteer Wash.

This rulemaking removes the Cholla Reservoir from Appendix B. In the early 1990s, the Cholla Reservoir, a man-
made cooling pond for the Arizona Public Service Co. (APS) Cholla Power Plant near Joseph City, Arizona, was
issued a National Pollutant Discharge Elimination System permit by EPA based on the agency’s understanding that
the reservoir had been constructed in a water of the United States. As a result of this understanding, the Cholla Reser-
voir was added to the state’s list of surface waters in Appendix B. Recent investigation finds that the Cholla Reservoir
is a 100 acre manmade impoundment constructed by APS in 1961. It is a terminal impoundment without any outflow
to what would otherwise be considered a “water of the United States.” The source of water for the Cholla Reservoir is
pumped groundwater. As the Cholla Reservoir was not created by impounding any “water of the United States,” nor
was the reservoir created within a “water of the United States,” the reservoir has been removed from Appendix B
based on a new exclusion at R18-11-102(B)(3).

Appendix C. Site-Specific Standards
This new Appendix lists site-specific standards.

Site-Specific Standards for Yuma East Wetlands

The site-specific standards for total selenium and total residual chlorine for the Yuma East Wetlands Project are sup-
ported by a request by the City of Yuma to modify the two standards on grounds of net ecological benefit. The modi-
fication of the water quality standards for selenium and total residual chlorine will enable the City of Yuma to
discharge spent filter backwash water from their Main Street Water Treatment Plant to the Yuma East Wetlands
Project. The Yuma East Wetlands Project is a multi-million dollar river ecosystem restoration effort designed to
restore, enhance, and augment riparian habitats for native and sensitive riparian plant and wildlife species, and to cre-
ate natural history and cultural interpretation centers and recreational facilities along the Lower Colorado River. The
restoration of these habitats depends upon the discharge of filter backwash water to maintain adequate flows of water
in the wetlands, particularly during periods of low flow in the Colorado River. Without the discharge of the filter
backwash water, the viability of a large portion of the Yuma Wetlands East Project would be jeopardized.

Under R18-11-106, the Director may modify a water quality standard on the grounds that there is a net ecological
benefit associated with the discharge of effluent to support or create a riparian and aquatic habitat in an area where
water resources are limited.

The Director has determined the conditions of R18-11-106 have been met to support modifications of the water qual-
ity standards for selenium and total residual chlorine and to allow the discharge of filter backwash water for flow aug-
mentation in the Yuma East Wetlands on grounds of net ecological benefit

The environmental benefits associated with the discharge of filter backwash water to support the restoration of the
Yuma East Wetlands outweigh the environmental costs associated with eliminating the discharge. The discharge of
filter backwash water for flow augmentation is essential to the maintenance and restoration of open water and marsh-
land habitats within the wetlands. Only the discharge of filter backwash water can assure the continual water flow
necessary to maintain the marshes of the Yuma East Wetlands.

The cost of treatment to achieve compliance with the selenium and total residual chlorine standards are prohibitive
and it would be more cost-effective to eliminate the discharge of the filter backwash water to the wetlands instead of
installing the necessary treatment processes. Achieving compliance with the total residual chlorine standard would
require the installation and operation of a dechlorination facility at the water treatment plant. The City of Yuma esti-
mates that the capital cost of a de-chlorination facility is in excess of $1 million. The estimated cost of compliance
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with the selenium standard would require the installation of reverse osmosis or a similar treatment process to remove
dissolved solids from the spent filter backwash water. The City of Yuma estimates the capital cost of selenium treat-
ment to be $8.2 million with estimated operation and maintenance costs of $1.3 million per year and further describes
these costs as “economically impossible.” Moreover, it is feasible for the City of Yuma to completely eliminate the
discharge of filter backwash to the Yuma East Wetlands. Spent filter backwash is currently recycled within the water
treatment plant and is not discharged. There are no costs associated with maintaining the status quo of recycling the
filter backwash water instead of discharging it to augment flows in the wetlands. The City of Yuma could avoid the
compliance costs associated with meeting the selenium and chlorine standards by not discharging their filter back-
wash water to the wetlands. However, the success of the wetlands project would be jeopardized if the City of Yuma
exercised that option.

The discharge of filter backwash water that meets the site-specific standards will not cause or contribute to a violation
of a water quality standard for a downstream surface water. The concentration of total residual chlorine in the filter
backwash water is not anticipated to cause or contribute to a violation of the chlorine standard that applies to the adja-
cent Colorado River. Concentrations of chlorine are expected to dissipate in the filter backwash water pipeline, at the
point of discharge to the wetlands, and by retention within the wetlands and marsh habitats. With regard to selenium,
the City of Yuma does not add or remove selenium from the filter backwash water at its water treatment plant. The
concentration of selenium in the filter backwash water is the same as the concentration of selenium in its raw intake
water from the Colorado River.

The City of Yuma demonstrated that it is implementing all practicable discharge control programs to reduce and limit
the concentration of chlorine in its filter backwash water. The Department agrees with the City that there are no prac-
ticable discharge control programs that the City can implement to reduce selenium in its raw source water or in its fil-
ter backwash water.

The discharge of filter backwash water does not produce or contribute to the concentration of a bioaccumulative pol-
lutant that is likely to be harmful to humans or wildlife through food chain concentration. This condition is met with
regard to chlorine because chlorine is not a bioaccumulative pollutant. While selenium is a bioaccumulative pollutant,
the discharge of filter backwash water does not produce or contribute to selenium concentrations in either the Yuma
East Wetlands or in the Colorado River. The concentration of selenium in the filter backwash water is the same as that
found in the raw source water from the Colorado River.

The rulemaking modifies the water quality standard applicable to this discharge for total residual chlorine to protect
aquatic life from acute and chronic toxicity. The acute criterion is 33 pg/L and the chronic criterion is 20 pg/L. These
criteria are based on EPA recalculation procedures and the species list for chlorine toxicity, which is located on the
EPA web site at www.epa.gov/region7/water/chlorine. The only adjustment made in the recalculation procedure was
to remove the organism Daphnia magna from the toxicity dataset. The resulting chlorine criteria, calculated from the
modified dataset, are the criteria of 33 pg/L and 20 pg/L.

The rulemaking modifies chronic selenium criterion applicable to this discharge to protect aquatic life of 2.2 pg/L.
This concentration is based on the highest selenium concentration that has been measured in the receiving water
within the Yuma East Wetlands. This concentration represents the observed background concentration in the lower
Colorado River. The site-specific criterion is slightly less stringent than the default A&Ww chronic criterion for sele-
nium of 2 ug/L in the current rules and it is more stringent than EPA’s 304(a) national recommended chronic criterion
for selenium to protect freshwater aquatic life of 5 pg/L. The Department notes that the U.S. Fish & Wildlife Service
has written a letter of support for the site-specific modifications of the selenium and chlorine standards for the Yuma
East Wetlands project.

Site-Specific Standard for Copper for Rio de Flag

The site-specific dissolved copper standards for the Rio de Flag have been moved from R18-11-113(F) to Appendix
C.

7. A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its

evaluation of or justification for the rule, where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

“Antidegradation Implementation Procedures,” Arizona Department of Environmental Quality, Water Quality Divi-
sion, (July 2008)

Draft “Biocriteria Implementation Procedures,” Arizona Department of Environmental Quality, Water Quality Divi-
sion, (April 2008)

“Technical Support Documentation for the Narrative Biocriteria Standard,” Arizona Department of Environmental
Quality, Water Quality Division, (April 2007)

“Sediment in Streams: Sources, Biological Effects and Control,” American Fisheries Society Monograph 7, Ameri-
can Fisheries Society, Bethesda, Maryland (1995)

Draft “Narrative Bottom Deposits Standard Implementation Procedures for Wadeable, Perennial Streams,” Arizona
Department of Environmental Quality, Water Quality Division, (April 2008)
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Draft “Narrative Nutrient Standard Implementation Procedures for Lakes and Reservoirs (April 2008)

“Ambient Water Quality Criteria for Bacteria — 1986,” U.S. Environmental Protection Agency, Office of Water, EPA
440/5-84-002 (January, 1986)

“Fossil Creek: State of the Watershed Report,” Northern Arizona University (July 2005)

“Water Quality Criterion for the Protection of Human Health: Methylmercury,” U.S. Environmental Protection
Agency, Office of Water, Office of Science and Technology, EPA-823-R-01-001 (January 2001)

“Methodology for Deriving Ambient Water Quality Criteria for the Protection of Human Health,” U.S. Environmen-
tal Protection Agency, Office of Water, Office of Science and Technology, EPA-822-B-00-004, (October 2000)

“Guidelines for Deriving Numerical National Water Quality Criteria for the Protection of Aquatic Organisms and
Their Uses,” U.S. Environmental Protection Agency, Office of Research and Development, EPA 822/R-85-100,
(1985)

“Ambient Water Quality Criteria for Mercury — 1984,” U.S. Environmental Protection Agency, Office of Water, EPA
440/5-84-026 (January 1985)

“1999 Update of Ambient Water Quality Criteria for Ammonia,” U.S. Environmental Protection Agency, Office of
Water, EPA-822-R-99-014 (December 1999)

“Pinto Creek Site-Specific Water Quality Standard for Dissolved Copper,” Arizona Department of Environmental
Quality, Water Quality Division, (March 12, 2007)

“Lakes and Reservoirs Statistical and Modeling Analysis Report,” Malcolm Pirnie, February 2005
“Addendum to Lakes and Reservoirs Statistical and Modeling Analysis,” Malcolm Pirnie, February 2005
“Potential Nutrient-related Targets for Arizona Lakes and Reservoirs,” Malcolm Pirnie, April 2005

“San Pedro and Santa Cruz Rivers: Nutrient Standards Review,” Arizona Department of Environmental Health Ser-
vices (ADHS) (September, 1985)

“An Exploration of Nutrient and Community Variables in Effluent Dependent Streams in Arizona,” Arizona Depart-
ment of Environmental Quality, OFR 05-09

8. A showing of good cause why the rules are necessary to promote a statewide interest if the rules will diminish a pre-

vious grant of authority of a political subdivision of this state:
The proposed amendments do not diminish a previous grant of authority of a political subdivision of this state.

9. The summary of the economic, small business, and consumer impact:

Water quality standards are provisions of state law required by the Clean Water Act, and require review and revision
once every three years. These standards are implemented through various surface water programs at the Department,
including the AZPDES permitting program, authorized under § 402 of the Clean Water Act for point source dis-
charges of pollutants. Persons most affected by this rulemaking are AZPDES permittees. From an economic cost
standpoint, permittees may experience costs through conditions established in future AZPDES permits to achieve the
surface water quality standards of these rules. Some permittees, such as private and public wastewater utilities, min-
ing operations, and electric utilities, may be required to make wastewater treatment changes to comply with new per-
mit conditions to regulate their discharges.

In addition to costs, there are benefits to these rules. These rules ensure that clean water will be available as a source
for drinking water, bathing, cooking, washing clothes, and is safe for swimming, fishing, boating, wading, or other
water-based recreation. The rules also protect aquatic and riparian ecosystems that are dependent on a surface water.
It is, however, much more difficult to quantify these benefits in monetary terms.

The Department does not require the costs of wastewater treatment to be submitted as part of the AZPDES permitting
program, so any specific information on costs has been obtained from permittees or knowledgeable individuals in the
area of wastewater treatment.

For purpose of this analysis, the Department defines annual costs or revenues on a cost-revenue scale as follows:
Minimal — less than $10,000
Moderate — $10,000 to $1 million
Substantial — more than $1 million

A. Estimated Costs and Benefits to the Department of Environmental Quality.

The Department may incur minimal costs in implementing this rulemaking. It is possible that new or revised water
quality standards and new implementation procedures for narrative standards may lead to an increase in the number
of surface waters that are identified as impaired waters. This may result in a corresponding increase in the number of
Total Maximum Daily Loads (TMDLs) that the Department would be required to complete under the Clean Water
Act. The Department does not anticipate any increase in FTEs or state funding to complete additional TMDLs.
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There are some new costs for monitoring under narrative standards, but the Department expects these costs to reduce
over time due to fewer sampling visits in the field. Narrative standard measurements provide a longer, more direct
measure of the water quality and can show a recent history of the health of a surface water, instead of just a snapshot
as with a chemical-based numeric standard. Accordingly, monitoring costs incurred by the Department may be
reduced by this rulemaking.

B. Estimated Costs and Benefits to Political Subdivisions.

Political subdivisions are affected by the rules if they own or operate sewage treatment plants, and their costs are dis-
cussed below in section C. There may be additional costs for some political subdivisions that have a pretreatment pro-
gram under the Clean Water Act. The pretreatment program requires political subdivisions to control industrial
wastewater discharged to the sanitary sewer before it is mingled with domestic sewage and discharged at the treat-
ment facility. These facilities, called publicly-owned treatment works (POTW), have the authority to establish water
quality standards and issue permits to industrial facilities that discharge pollutants to the sanitary sewer to control the
industrial wastewater and ensure that water quality standards are met. POTWs may incur minimal-to-moderate costs
in reviewing the new surface water quality standards to ensure their own compliance and to evaluate the need to
change limits and controls on local industrial wastewater to ensure compliance under their AZPDES permit. If
changes are necessary, a POTW would make necessary changes to its future permits issued to industrial facilities or
through its local regulations.

Local industries generating industrial wastewater could indirectly be affected if the POTW requires changes in local
limits in order to meet new surface water quality standards. Currently, 21 Arizona municipalities have pretreatment
programs.

C. Businesses Directly Affected By the Rulemaking

Surface water quality standards are implemented through various general and individual permits under the AZPDES
permitting program, authorized under § 402 of the Clean Water Act and A.R.S. Title 49, Chapter 2, Article 3.1 for
point source discharges of pollutants. Businesses affected by this rulemaking are AZPDES permittees who discharge
as a point source to a water of the United States.

Below are the numbers of authorizations for the current five-year AZPDES general permits. Most of these permits are
held by businesses:

AZPDES GENERAL PERMITS
General Permit Category # Per Category
Multi-Sector General Permit (MSGP) 1039
Construction General Permit (CGP) 3800
Municipal Separate Storm Sewer System (MS4) (Phase II permits) 41
De Minimus General Permit 472

There are potential impacts to those discharging under an AZPDES general permit; however, the Department does
not expect these rule changes to affect significantly large numbers of permittees. The De Minimus permit regulates
minor discharges resulting from specified activities and is generally restricted to discharges containing minimum pol-
lutant amounts. The other three general permits regulate stormwater discharges primarily by requiring the use of best
management practices (BMPs) to lessen pollutants. These rules may impact a permittee if a surface water changes
classification, such as ephemeral to effluent-dependent, or if a numeric standard becomes stricter. The rules also may
impact a permittee if under the new narrative standards criteria, a water is listed as impaired under 18 A.A.C. 11, Arti-
cle 6. A project located near an impaired or water that seeks general permit coverage, especially the CGP and De
Minimus, could see increased monitoring requirements or additional BMPs being required to protect water quality.
For example, a small or medium MS4 is not typically required to monitor under the current general permit. This
would change if the MS4 had to determine the source of a pollutant if its stormwater discharge contributed to an
exceedance of a new water quality standard. Any facility permitted under a general permit with discharges that are
above a new water quality standard could lose eligibility under the general permit and be required to seek an individ-
ual permit with more specific requirements. The Department expects only minimal, if any, impact to each permittee
discharging under general permits.

The outstanding Arizona water (OAW) classification can affect existing and potential facilities that discharge to an
OAW. Tier 3 of the antidegradation rule prohibits a new or expanded point source directly discharging to an OAW.
Antidegradation protection includes a tributary to, or upstream of, an OAW. An AZPDES applicant must demonstrate
that the regulated discharge will not degrade existing water quality in the downstream OAW. OAW designation does
not prohibit a discharge activity but it generally may make it more expensive in treatment costs or to divert a dis-
charge.

The Department is designating two new surface waters as OAWs; Fossil Creek and Davidson Canyon. Fossil Creek is
located on U.S. Forest Service land, with some of the area designated as a Wilderness Area. Arizona Public Service
(APS) is discharging under an existing permit but will be ending its discharge activities in 2011. There are numerous
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closed mining claims along Fossil Creek even though mining has not been a reported historical activity in this area.
Any holder of a closed mining claim in this area that seeks to reactivate a claim to develop mining will not be able to
discharge to Fossil Creek in a manner that would degrade the existing water quality. Land use in this area is mainly
grazing and recreation. While Arizona does not have a regulatory program to directly control nonpoint sources of pol-
lution such as grazing, the intention of the Tier 3 antidegradation policy is that best management practices be devel-
oped and implemented to prevent the degradation of existing water quality in an OAW.

The Department is aware of a few mining claims in the area that would face limitations on discharging to Davidson
Canyon or to any of its tributaries. The Department has no data that any sand and gravel or cement operation has been
permitted in or around Davidson Canyon.

It is unclear what economic costs a potential discharger to these new OAWs would bear. Any potential costs of dis-
charging to a designated OAW should be weighed with the benefits that come from increased tourism of the area, as
further discussed below.

The Department believes that the changes in these rules will affect a relatively small number of existing AZPDES
individual permittees, though costs may be moderate or substantial, depending on the specific case. Permit conditions
are reviewed and revised as applicable when permittees apply for renewal, usually every five years. These permittees
would incur costs if their discharge contains pollutants in a concentration that may result in an exceedance of a new
surface water quality standard.

The Department has reviewed the comments regarding the economic impact of this rulemaking. While the comments
present an apparent “worst case scenario”, the Department assumes that permittees affected by this rulemaking actu-
ally will exercise every lawful option to delay, defray, and minimize any costs to their business and consumers. Two
options to delay, defray, or minimize costs are offered in existing rules. One, there is the opportunity to request a com-
pliance schedule in a permit when a facility cannot meet a new water quality standard. This allows the facility time to
evaluate, design and construct treatment or other means of meeting the new standard. R18-11-121 (Schedules of
Compliance). In addition, R18-11-122 (Variances) allow the Department flexibility in issuing AZPDES permits when
there has been a change in water quality standards. The Department currently has 33 variances for a variety of pollut-
ants, though some are multiples on the same permitted facility. There are 11 other permits with compliance schedules
to meet water quality standards for a variety of pollutants.

Under new provisions in R18-11-113(E) (Effluent-Dependent Waters), the Department has flexibility to conclude that
acute-only standards are sufficiently protective for point source discharges of wastewater when the discharge is infre-
quent, sporadic, or an emergency. This will allow AZPDES permits to be written without chronic water quality stan-
dards when conditions are appropriate. If applicable, a discharger that provides adequate treatment will unlikely
exceed acute standards, therefore this provision would likely result in cost savings to the discharger in not having to
institute additional treatment measures to meet chronic standards. Under this provision, the permittee will need to
have sufficient discharge and storage options such that surface water discharge was infrequent, sporadic or on an
emergency basis.

The table below shows the number of AZPDES individual permits, broken down by category type. The individual
permittees most likely to be affected by this rulemaking include owners of domestic wastewater treatment plants
(sewage treatment plants), and some industries such as mining and electric power generation. Other industries could
be impacted on a case-by-case basis, similar to how permittees of general permits could be impacted.

AZPDES INDIVIDUAL PERMITS

By Industry # of Permits
Sewage treatment plants (municipal & private) 113
Drinking water treatment plants & well discharges 7
Power Generation 7
Mining 12
WQARF/Remediation projects 7
Miscellaneous (EPNG, Lakeside, Rio Salado, FD) 4
Fish hatcheries 4
Truck Stops 3
Marinas 2
1

Industrial (other)

Costs to Sewage Treatment Plants

Rule changes may require some sewage treatment plants to incur costs to meet water quality-based discharge limita-
tions established in an AZPDES permit. There are possible minimal increased monitoring costs based on a new
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numeric standard, but a number of variable factors make it difficult to quantify any increased costs for public and pri-
vately owned sewage treatment plants.

Sewage treatment plants collect and treat wastewater, which is mostly sewage, and is as most people think,
“untreated wastes from toilets, baths, sinks, lavatories, laundries, other plumbing fixtures, and waste pumped from
septic tanks in places of human habitation, employment, or recreation.” R18-9-101(35). Federal and state laws
require primary and secondary treatment before the sewage is discharged to a receiving water. Basic treatment pro-
cesses are physical (removes solids), biological (uses bacteria to consume organic matter), and chemical (chemicals
used to create changes in pollutants or kill harmful organisms).

Compliance costs for a typical sewage treatment plant can be difficult to quantify because of the various contributing
factors, including:

*  Capital costs of new equipment and land,

*  Operation and maintenance of new equipment;

*  Waste capture and disposal, selling, or reuse;

*  Change in production processes or inputs; and

*  Maintenance changes in other equipment.

Whether treated sewage may cause an exceedance of a surface water quality standard to the receiving water depends
on such factors as:

*  Type or degree of treatment;

*  Size of flow from the treatment plant;

*  Characteristics of sewage from the treatment plant;

*  Amount and quality of flow from industrial contributors and the status of pretreatment plans;

*  Amount of flow in the receiving water that can be used for dilution;

*  Quality of the receiving waters;

*  Amount of mixing between the discharged sewage and receiving waters; and

*  Uses of receiving waters.

Assuming a sewage treatment plant is faced with a discharge that has a reasonable potential to cause an exceedance
under the new standards, a number of options exist to achieve compliance. A sewage treatment plant would first con-
sider the feasibility of low cost options, and only consider the more costly options if necessary. If adjusting existing
operations would not be feasible or would not be sufficient to achieve the desired reductions, the next lowest cost
option could be controlling the source of the wastewater, such as contributions from industrial users. The feasibility
of source control efforts depends on the make-up of the influent. For example, industrial discharges can be regulated
through pretreatment regulations, but residential sources would have to be targeted through public outreach and edu-
cation, which may have low participation rates and may not result in adequate reductions.

If the relatively low-cost options would not be sufficient for compliance, alternative discharge options or end-of-pipe
treatment technologies may be necessary, such as diverting flow to recharge or reuse, land application, impound-
ments, or changing the outfall location to a different area with different water quality standards. The feasibility of
each option would need to be considered; for example, an impoundment may not be feasible for a major facility with
a large flow because the necessary amount of land may not be available. Remaining options come with greater capital
expenditures, such as reducing the volume of discharge by reusing effluent, or installing treatment technology to
reduce pollutants.

An example of the cost of a sewage treatment plant is the expansion of the City of Casa Grande Water Reclamation
Facility. Due to a 68 percent growth in population, the facility is planning to double its capacity from 6 to 12 million
gallons per day, and increase the effluent quality. It is reported that the expansion will cost $67,129,710 and includes
preliminary treatment, anoxic/aerobic basins, secondary clarification and return activated sludge/waste, tertiary treat-
ment, effluent pumping and conveyance system, and solids stream expansion. Notably, this expansion was planned
before and separate from this rulemaking, so these actual costs cannot necessarily be attributed to these rules.

Another example is Pima County’s major renovation and expansion of its regional wastewater system due to aging
infrastructure, population growth, and necessary environmental compliance. Pima County is planning to construct a
new water reclamation campus to replace its aging Roger Road water reclamation facility, which first operated in
1951. Costs of this new water reclamation facility are estimated at $235.2 million. Also, as discussed below, the costs
of retrofitting a plant can be more than constructing a new one. Pima County plans to upgrade and expand its Ina
Road water reclamation facility, designed in 1973, and constructed from 1975 to 1977. These costs are estimated at
$244 million. However, these are gross project costs; the fraction of these costs that may be required to meet new sur-
face water quality standards is not specified by the project proponent. This plan was developed in large part for com-
pliance with existing water quality standards in Pima County’s existing AZPDES permits for these facilities.

If a publicly-owned sewage treatment plant must incur costs to achieve compliance with these rules, then options
exist for financial assistance. The Water Infrastructure Finance Authority (WIFA) is an independent agency in Ari-
zona and is authorized to finance the construction, rehabilitation, and/or improvement of drinking water, wastewater,
wastewater reclamation, and other water quality facilities/projects. Generally, WIFA offers borrowers below-market
interest on loans for 100 percent of eligible project costs. As a “bond bank,” WIFA is able to issue water quality
bonds on behalf of communities for basic water infrastructure, providing significant savings due to lower interest
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rates and shared/reduced closing costs. WIFA is able to lower a borrower’s interest costs to between 70 and 100 per-
cent of WIFA’s tax-exempt cost of borrowing. WIFA’s principal tool for providing low-interest financial assistance
for publicly and privately held sewer treatment plants is the Clean Water Revolving Fund, which is capitalized by
contributions from the state and the U.S. Congress. In fiscal year 2007, WIFA executed loans in the amount of
$133,448,342 to nine sewer treatment plants (or sewer-related projects). Three of the loans awarded were to commu-
nities with regulatory compliance issues. WIFA also manages a Technical Assistance (TA) program. The TA program
offers pre-design and design grants to all eligible wastewater and drinking water systems. Both pre-design and design
loans are available. The purpose of the TA program is to enhance project readiness to proceed with a WIFA project
construction loan. In fiscal year 2007, WIFA provided $302,756 in grants for technical assistance to 11 sewer treat-
ment plants.

Ammonia Standard

Based on comments received, the Department recognizes that changes in some rules will have more direct impact on
sewage treatment plants than other rule changes.

The new numeric water quality standard for ammonia in surface waters with the A&W(edw) designated use may
result in new water quality-based discharge limitations in AZPDES permits for sewage treatment plants discharging
to existing effluent-dependent waters (EDW) or ephemeral streams, with accompanying costs. Ammonia, a regulated
pollutant, is a component of total nitrogen. Total nitrogen in sewage is typically composed of ammonia, nitrate,
organic nitrogen, and soluble organic nitrogen. With only primary and secondary wastewater treatment, nitrogen usu-
ally is not removed to a sufficient level. Nitrogen discharged into surface waters can consume and deplete the oxygen
in the water, damaging aquatic fauna, which also need the oxygen. Nitrogen in the form of ammonia is highly toxic to
aquatic life. For sewage treatment plants that have no other management options to achieve compliance with the
ammonia standard, the most cost-effective method of ammonia removal is accomplished through the advanced treat-
ment of biological nutrient removal (BNR) processes. The biological processes that remove the various forms of
nitrogen from sewage are called nitrification and denitrification.

BNR Systems Overview

There are at least six common BNR treatment processes currently available to remove ammonia and nitrate from sew-
age. The BNR configuration that is appropriate for any particular sewage treatment plant depends on the target efflu-
ent quality (e.g., the applicable ammonia and nitrate criteria), sewage treatment plant operator experience, influent
quality, and existing sewage treatment processes (if retrofitting an existing facility to meet the standards). In general,
new sewage treatment plants have more flexibility and options when deciding which BNR system to implement
because they are not constrained by existing treatment processes and sludge handling procedures. Retrofitting an
existing sewage treatment plant to provide ammonia removal involves consideration of the following factors:

e Aeration basin size and configuration,

e Clarifier capacity,

*  Type of aeration system,

*  Sludge processing units, and

e Operator experience.
The aeration basin size and configuration of an existing sewage treatment plant dictates which BNR configurations
are the most economical and feasible. If a sewage treatment plant has available excess capacity, it may reduce the
need for construction of additional basins which may allow for a more complex BNR configuration. The need for
additional basins may require the sewage treatment plant to purchase additional land if the space needed is not avail-
able. If land is not available, another BNR configuration will have to be considered. Clarifier capacity influences the
effluent-suspended solids concentration, which affects effluent total nitrogen levels. Existing clarifiers may need to
be modified to achieve target total nitrogen levels in the discharged effluent. Similarly, the sewage treatment plant
will need to modify the existing aeration system to provide for aerobic and anaerobic zones in the sewage treatment
train. The manner in which sludge is processed at an existing sewage treatment plant is important to the design of the
BNR system. Sludge must be recycled within the sewage treatment process to provide the organisms and bacteria
necessary for ammonia and nitrate removal and operators need to adjust treatment processes to compensate for
changing conditions in the plant. BNR treatment processes are sensitive to influent conditions, including weather
events and sludge processing. Sufficient operator skill and training are essential for achieving the target effluent con-
centrations of ammonia and total nitrogen.

BNR Systems Costs

BNR treatment systems will differ for new sewage treatment plants and retrofits. New plant BNR costs are based on
estimated influent quality, target effluent quality, and available funding. Retrofit costs are more site-specific and may
vary considerably for any given size category of sewage treatment plant. No economic studies have been conducted
in Arizona to estimate the costs of upgrading sewage treatment plants to provide BNR. However, EPA conducted
studies in Maryland and Connecticut for BNR upgrade costs, Biological Nutrient Removal Processes and Costs,
which provides guidance as to potential costs associated with retrofitting existing sewage treatment plants in Arizona
as may be required on a case-by-case basis as a result of this rulemaking. The capital costs ranged from a low of
$1,375,866 for a 2.5 mgd (million gallons per day) plant to a high of $138,305,987, for a 180 mgd sewage treatment
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plant, all in 2006 dollars. The same EPA report provided costs for BNR upgrades to existing sewage treatment plants
in Connecticut. The total costs of BNR retrofits ranged from $649,320 to $22,074,225.

These figures appear on the low end of what the Department has seen in informal communications with municipali-
ties in recent years. Based on conversations with various municipalities, new plant costs for BNR technology in Ari-
zona likely range from $6-12 per gallon while retrofit facilities may cost as little as $2-4 per gallon but likely average
in the $6-8 per gallon range, which is in keeping with EPA’s calculated average unit capital costs shown below. One
example for which there are estimates for full nitrification and denitrification using the Modified Ludzack-Ettinger
process, is the upgrade to the Nogales International Wastewater Treatment Plant. The project, currently 30 percent
constructed, will cost over $62 million dollars for a 14.7 mgd facility. Costper-treatment gallon is approximately
$4.40 and estimated annual operating costs are $5.3 million. Another example is the expansion of the Casa Grande
Water Reclamation Facility, which as part of its $67 million costs, includes $4,239,724 for a nitrification/denitrifica-
tion and BOD (biological oxygen demand) removal system.

The EPA study underscores that site-specific factors such as existing treatment system layout and space availability
may cause costs to vary significantly between treatment plants with the same design capacities that are implementing
the same type of BNR treatment upgrade. The study shows that despite this variability in costs, the unit cost per mil-
lion gallons per day generally decreases as the size of the sewage treatment plant increases due to economies of scale.
EPA calculated the following average unit capital costs for BNR upgrades at the Maryland and Connecticut sewage
treatment plants:

Average Unit Capital Costs for BNR Upgrades at
MD and CT Sewage Treatment Plants

Flow (in mgd) Cost/mgd (in $2006)
>0.1-1.0 $6,972,000
>1.0-10.0 $1,742,000

>10.0 $588,000

The Department expects similar average unit capital costs for sewage treatment upgrades to provide ammonia and
nitrate removal for existing facilities in Arizona that do not already meet the new standard with flows of 100,000 gpd
(gallons per day) or more. Small BNR systems of less than 0.1 mgd are usually pre-engineered, factory or field-
assembled package plant systems. Capital costs for package plants for new small systems (<100,000 gpd) that can
provide ammonia and nitrate removal will vary depending on the treatment process installed and the size of the pack-
age plant. Construction costs include all required facilities for a package plant on a new site and range from approxi-
mately $350,000 for a 4,000 gpd package plant to $1.5 million for a 100,000 gpd package plant. Annual operation
and maintenance costs include labor, electricity, maintenance and repair, solids handling and disposal, administration,
laboratory analytical costs, and chemical costs, and range from $25,000/year for the smallest plant (4,000 gpd) to
over $160,000/year for the largest package plant (100,000 gpd).

The EPA study of BNR costs for retrofitting sewage treatment plants in Maryland and Connecticut suggests that the
cost of upgrading existing sewage treatment plants in Arizona to provide BNR treatment to remove ammonia and
nitrate from effluents may be substantial for some communities. However most sewage treatment plants have already
incurred the costs for denitrification treatment upgrades due to mandates under their required aquifer protection per-
mits (APP). See A.R.S. § 49-241(B)(10); A.A.C. R18-9-A202. As part of the APP process, a sewage treatment plant
has to demonstrate that it will use Best Available Demonstrated Control Technology (BADCT). For sewage treatment
plants, the treatment performance standards for BADCT are specified in rule at R18-9-B204 through B206. For most
sewage treatment plants, BADCT requires nitrate removal to meet the aquifer water quality standard of 10 mg/L,
which is the same as the surface water quality standard of 10,000 pg/L. See R18-11-406(B); 18 A.A.C. 11, Article 1,
Appendix A, Table 1.

There are 36 EDWs currently identified in the rules that will be affected by the new numeric ammonia criteria for
EDW. This rulemaking adds 29 new EDWs. Most facilities discharging to these areas already provide biological
nutrient removal treatment, including nitrification to transform ammonia to nitrate and denitrification to meet the cur-
rent BADCT requirements for the APP permitting program. The Department estimates that as many as 18 sewage
treatment plants may be required, over a period of time, to retrofit their existing facility and upgrade unit treatment
processes to meet numeric ammonia standards if they choose to continue discharging to surface waters. The Depart-
ment expects that the additional reductions necessary to meet surface water quality standards will not require capital
expenditures to the same level as initial upgrades to install BNR systems. Independent of this rulemaking, discharges
under AZPDES permits are prohibited from being toxic to aquatic life. See R18-11-108(A)(5). Several of these 18
facilities have been discharging ammonia at a level showing toxicity to organisms. These facilities are required to
consider the options discussed above, including additional treatment, despite the new ammonia standard.

Between the new water reclamation facility and the upgrade to the Ina Road facility, Pima County estimates that the
new ammonia standard will cost $9,400 in total additional energy costs, increased chemical costs of methanol treat-
ment of $37,800 annually and $300,000 for new storage, pumping and fire safety equipment. The Department consid-
ers these estimated increased energy costs to be minimal to moderate, and notes that in documentation submitted for
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its existing AZPDES permit, Pima County plans to use methanol as part of treatment. It is unclear how much of the
estimated costs for methanol is necessary to meet the requirements of Pima County’s existing AZPDES permit due to
existing ammonia toxicity and how much is needed to meet the new ammonia standard.

Narrative Nutrient Standard Criteria in R18-11-108.03

A number of comments raised concerns about treatment requirements to use reclaimed water as source water in lakes
and reservoirs, particularly in urban lakes. As noted in the response to comments, there is considerable misunder-
standing about how the new narrative nutrient standard will be used to support AZPDES permitting. The matrix was
not developed to be end-of-pipe limitations unless all other options fail. The standard will be applied in AZPDES per-
mits, if necessary, once the assimilative capacity of the lake is determined and the target parameters chosen based on
the in-lake water quality and the quality of the proposed discharge water.

Most lakes and reservoirs in Arizona are terminal systems, meaning they receive little inflow or discharge little out-
flow, or both. Basically what enters the lake stays and accumulates over time. Nutrients, such as nitrogen and phos-
phorus, naturally occur in all surface waters. The natural balance of these nutrients in a lake can be disrupted due to a
wastewater discharge from a sewage treatment plant, which contains high levels of nitrogen and phosphorus. Too
many nutrients means algae overgrowth, leading to high pH, low dissolved oxygen, and periodic fish kills. The
amount of algae growth also depends on lake size, configuration, age, retention time and sources of inputs including
stormwater, irrigation runoff, and discharge.

Nitrogen should be less of a concern in algae production because of the new ammonia standard for surface waters
with the A&W(edw) designated use, as discussed above. However, phosphorus concentrations in reclaimed water
tend to be higher than most lakes can assimilate without increased algae growth. A wastewater discharge with phos-
phorus concentrations in the 0.5 mg/l range allows the natural assimilation processes of a lake to better absorb this
nutrient, allowing the lake to meet the target ranges in the rule matrix.

If necessary, there are basically three options a sewage treatment plant can choose in order to achieve the 0.5 mg/l
phosphorus range for effluent discharging into the lake:

1. Retrofitting the existing sewage treatment plant to provide additional treatment;

2. Constructing a smaller treatment facility to reduce phosphorus before discharging to the lake; or

3. Treatment in the lake, such as chemicals or aeration.

The treatment options depend on certain factors:

How often will effluent be discharged into an urban lake?
How much effluent will be discharged into an urban lake?
What is the phosphorus level in the effluent?

What is the phosphorus level in the lake?

How much phosphorus needs to be reduced?

A e

Determining the costs to comply with the new narrative nutrient criteria will require permittees to answer these key
questions first and then weigh the various options to decide which set of options is the most cost-effective for its par-
ticular set of circumstances. Since each of these options is case-specific and dependent on factors such as volume of
discharge, level of pollutants in the effluent, and quality of the receiving water, the Department presents a basic com-
parison of estimated costs by treatment option.

Treatment Options

If the choice is to retrofit an existing sewage treatment plant, there are a number of treatment technologies capable of
reducing phosphorus in effluent to satisfactory levels. Two common technologies are:

*  Chemical addition with filtration: This involves adding chemicals to wastewater with aluminum- or iron-
based coagulants followed by tertiary filtration, which can reduce total phosphorus concentrations in the
final effluent to very low levels. It requires a capital investment of chemical feed pumps, chemical storage
and filters. Sludge production and disposal will increase.

*  Enhanced biological phosphorus removal (EBPR): This is a biological process that promotes growth of
organisms that attract phosphorus. Sewage treatment plants which utilize EBPR in the secondary treatment
process can often reduce total phosphorus concentrations to 0.3 mg/l or less, depending on the quality of
wastewater influent.

Below is a cost comparison of the two processes to upgrade flows at a 16 mgd sewage treatment plant. In this exam-
ple, the plant upgrades for EBPR cost approximately $4.0 million, and reduce the phosphorus concentration in the
effluent from 5 mg/L to 1.1 mg/L (an 80 percent reduction). A plant upgrade using chemical treatment alone can
reduce phosphorus from 5 mg/l to 0.8 mg/l for $7.4 million in capital costs. These costs increase 600 percent, or to
$44.4 million, in order to reduce phosphorus to 0.4 mg/l. A combination of the two processes can produce effluent
with a phosphorus concentration of 0.8 mg/l for $11.4 million but reducing to 0.4 mg/l will cost nearly 4.5 times, or
$45 million. The cost comparison underscores the importance of selecting the required phosphorus target reduction
range.
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Treatment Process EBPR Chemical EPBR +

Only Treatment Only Chemical Treatment
Target Effluent Phosphorus (mg/L) 1.1 0.8 0.4 0.8 0.4
Total Capital Costs $4,000,000 $7,440,000 $44,440,000  $11,440,000 $48,440,000
Annual O&M Costs $1,870,000 $20,000,000  $50,000,000  $9,600,000 $37,000,000
Total Costs $5,870,000 $27,440,000  $94,440,000  $21,040,000  $85,440,000

Instead of retrofitting the sewage treatment plant to treat the entire wastewater stream, a permittee may consider treat-
ing only that portion of the wastewater that will actually be discharged into the lake. The Department looked at the
costs of treating 50,000 gallons per day of wastewater to a phosphorus concentration range of 0.5 mg/L. This assumes
an average urban lake, which is about fifteen acres, 10 feet deep, requires approximately 50,000 gallons per day of
makeup water during the summer months. The costs to build a 50,000 gpd wastewater treatment plant with chemical
addition and sand filtration, capable of achieving a 96 percent removal of phosphorus to less than 0.5 mg/L would be
$1.5 to $2 million.

Alternatively, a small wetlands system also can be used to treat the effluent, assuming sufficient land resources are
available. Wetlands are highly effective at removing nutrients. The costs to construct a small wetlands system to treat
50,000 gpd of wastewater would be $250,000 to $500,000. Wetlands are not difficult to operate but do require peri-
odic maintenance.

A final option to reducing phosphorus levels is in-lake treatment, which can be achieved with in-lake alum applica-
tion, allowing coagulated material to settle to the bottom. An average urban lake of fifteen acres, 10 feet deep, would
have a volume of 490 million gallons, and require approximately 1000 liquid gallons of aluminum sulfate (liquid
being the preferred method of application). At $3 per gallon, the cost per treatment would be $3000 for the chemicals
in addition to labor and materials costs. The average urban lake might require alum application about three to four
times in the summer in order to remove 80 percent of the available phosphorus from the water column.

Power Generation and Mining

Power plants and mines are also likely to be affected by surface water quality rule changes. As with sewage treatment
plants, some of the rule changes may require a permittee to incur costs to meet water quality-based discharge limita-
tions established in an AZPDES permit. There are possible minimal increased monitoring costs based on a new
numeric standard. However, as with the sewage treatment plants, economic challenges associated with wastewater
disposal present themselves with and without this rulemaking.

Based on public comments, the greatest economic impact will come from the change in the EDW definition, which
will require some permittees to treat their discharges to meet the chronic aquatic life criteria for the first time, instead
of the more lenient standards for discharges that meet ephemeral water standards. Under the previous rule, permittees
that did not treat their wastewater had been allowed to discharge higher levels of pollutants at levels that were not
protective of aquatic life. The Department estimates that there at least seven permitted industrial facilities that will be
impacted by the change in EDW definition. These permitted facilities will be eligible to request a compliance sched-
ule or variance, as discussed above, to delay or defray costs.

This rulemaking clarifies that any discharge of “wastewater” to an ephemeral water will require use of EDW stan-
dards in the AZPDES permit and brings parity to all permitted discharges without distinguishing between treated and
untreated discharges. With this change, all dischargers to the same waterbody will be held to the same water quality
requirements. The Department acknowledges that some permittees may incur moderate to substantial costs to achieve
compliance with the new surface water quality standards under the EDW definition, although it is difficult to quantify
those costs. In general, power plants have not been required to treat cooling tower discharges, which due to cycling of
water through the cooling processes results in increasingly higher concentrations of metals, total dissolved solids
(TDS), and other pollutants. Mining facilities have implemented varying degrees of treatment, depending on the
wastewater generated whether it is stormwater, process wastewater or mine dewatering. Dewatering is a commonly
used method of coping with groundwater seepage, mine excavations intersecting aquifers or excessive rainfall on
mining operations. These waters contain concentrated levels of metals from the mineralized area and/or TDS.

To determine what costs a permittee would incur to meet new water quality-based discharge limitations established in
an AZPDES permit at some appropriate time in the future, the following factors would have to be examined includ-
ing:

e What are the pollutants for the facility?

*  Which pollutants present in the discharge have a reasonable potential to violate a new standard?

*  What is the effect of this rulemaking on the previous wasteload allocation (i.e., what are the revised AZP-
DES permit limits considering the revised chemical criteria, changes to the stream designation, and elimina-
tion of protected flow provisions?)

*  What are the existing effluent levels for each pollutant discharged under the current AZPDES permit?

*  Are the industrial wastewater streams for an individual facility segregated before discharge and if so, what
are the flow rates for each wastewater stream?
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*  Does the facility treat (or pre-treat) its wastewater and if so, what type of treatment technology is used?

*  Where a reasonable potential to exceed a new standard exists, is additional treatment necessary or are there
alternatives available such as source reduction or recovery to reduce the existing levels in the wastewater
stream?

*  What are the influent concentrations for each pollutant prior to any existing or anticipated treatment pro-
cess?

* Iseliminating all discharges a cost-effective option?

Most permitted power plants and mining operations have some options as to where wastewater is discharged. Most
power plants have more than one discharge location, with at least one location not being a water of the United States,
where they can discharge at certain times of the year or under certain conditions. Mining operations generally are able
to route waste streams to impoundments within the mine site, except maybe during storm weather events. Industries
affected by this rulemaking will need to explore these options, as well as consider discharge volumes, duration of dis-
charge, seasons, levels of pollutants, geography and other factors, in order to determine the most cost-effective, viable
and environmentally protective option or combination of options.

For purposes of this rulemaking, the Department has looked at several scenarios that a power plant or a mine opera-
tion might consider if circumstances require the facility either to not discharge or to treat the waste stream to meet the
new standards. Below is a brief description of the disposal and treatment options considered. Following each option is
a discussion of how these options would impact each industry. While costs depend on the site and operation specifics,
there are certain assumptions made to estimate impacts. For both mines and power plants, the Department assumes
the pollutants of concern will be elevated metals and/or salts in the process water, dewatering water or cooling tower
blowdown. The Department also assumes due to volume and quality of these waste streams, direct discharge to sur-
face waters, injection into the aquifer, discharge to municipal sewers, or reusing the water within the facility are not
viable options without treatment. These assumptions may or may not be accurate in all cases.

Storage and Evaporation Options

In many cases, the simplest method for disposing of unusable wastewater is storage and evaporation in lined surface
impoundments. Lined evaporation ponds are a well developed and common method for disposing of industrial waste-
waters and work extremely well in Arizona’s arid climate. The costs associated with evaporation ponds are primarily
the cost of land and necessary liners to protect the aquifer and facility security, such as fencing. Optimal depths are
less than 40 inches, and operation and maintenance costs are relatively low. Periodic dredging and transport of sludge
is an added, occasional cost. Ponds work well for small to moderate waste streams. Large ponds in an urban environ-
ment, especially where land prices are high, become less economically feasible. Cost modeling shows a rapid
increase in costs with increases in the volume of wastewater and location. An evaporation pond sized to contain one
million gallons per day of discharge for 30 days could cost upwards of $20 million if it were constructed today in the
East Valley, given land prices estimated in excess of $200,000 per acre.

Impoundments can be used with other techniques. A new technology called Wind Aided Intensified evaporation may
eventually prove appropriate for use in the southwest. It reduces the overall surface area of the ponds by increasing
evaporation through the use of netting. This technology would reduce the footprint of the ponds and therefore reduce
land costs but would have some additional capital costs for piping, pumps and netting materials. Impoundments also
can be combined with chemical additions to provide various types of primary treatment to drop out metals and other
pollutants. The types, amounts and costs of the chemicals are directly related to the pollutants of concern in the waste
stream, such as metals, nutrients, and TDS.

Most mining operations are of such a scale that lined surface impoundments are generally the chosen method of dis-
posal for excess process water that cannot be discharged under an AZPDES permit because of the low quality of the
water. As most mines are in rural, undeveloped locations, land prices are generally not prohibitive. For mining opera-
tions with limited land for storage, especially in highly developed metropolitan areas or where discharges are too
high, the wastewater may require treatment prior to disposal. Power plants in rural settings are able to utilize
impoundments for wastewater disposal, but for those facilities in the metropolitan area, land prices may make large
surface impoundments economically infeasible.

Treatment Options

The power plant industry, as well as municipalities, has been exploring zero liquid discharge systems, which use a
variety of treatment techniques, often together with smaller surface impoundments, to treat, recycle and reuse all pro-
cess wastewater leaving only the solids as a concentrate. Two technologies are discussed here, both of which are cur-
rently being used in the electric utility industry and could be transferred to other industries, including mining.

Brine concentrators convert highly saturated industrial wastewater, such as process cooling water, into distilled water
for reuse, and a waste stream. The waste stream is typically five to 10 percent of the influent stream. For example,
100 gallons of highly saline wastewater would yield 90-95 gallons of distilled water (with low TDS) and five to 10
gallons of waste stream concentrate. The relatively small amount of waste stream concentrate can be disposed of in
impoundments or, reduced to a dry solid through a process that makes solid crystal from the concentrate, which can
then be disposed. The high quality water can be recycled within the plant or discharged under a permit. Brine concen-
trators can treat about 700 gallons per minute or 1.2 million gallons per day. A limiting factor is the cost of power to
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operate, which can range from 60-100 kilowatts per hour per 1,000 gallons of source water. These brine concentrators
are reliable and not difficult to operate, but do require trained personnel to operate, as well as laboratory support.

Standard reverse osmosis (RO) is a separation process that uses pressure to force a solution through a membrane that
retains the concentrate on one side and allows the higher quality water to pass to the other side. The membranes are
specific to the pollutants of concern. Depending on the quality of water needed, RO systems can be constructed for
multiple passes or arranged in series to achieve the necessary water quality. The concentrate is then disposed of in
impoundments or by other means.

High Efficiency Reverse Osmosis (HERO) is a newer RO process that consists of three separate steps, but upon com-
pletion, the RO water (good water) is available for recycling within the plant as makeup water or can be discharged or
injected into the aquifer under a permit. The concentrated RO water can be disposed of in impoundments or sent to a
crystallizer to produce dry solid for landfilling. The HERO process has a lower energy requirement but does require
specialized personnel to operate the system. The Griffith Energy Project near Kingman installed a HERO-based sys-
tem in 2001. The plant is a 500 megawatt gas-fired, combined cycle unit. The Griffith facility is approximately the
same size as the Salt River Project K-7 plant in South Tempe and half the size of the Salt River Project Santan plant
in Gilbert. Initial findings at Griffith confirm the ability of the HERO system to reduce the volume of wastewater by
nearly 90 percent. The system was designed to handle approximately 300 gallons per minute.

A cost comparison of the HERO with Evaporation Pond and Brine Concentrator with Evaporation Pond shows:

HERO w/ Evaporation Pond Brine Concentrator w/ Evaporation
$ x 1000 Pond § x 1000

Total Direct Costs 6,450 7,375

Total Installed Costs' 8,400 9,365

Total Operating Costs 430 978

(annual)

!includes direct and indirect costs

D. Estimated Costs and Benefits to Private and Public Employment.
Private and public employments are not affected directly by these rules.
E. Estimated Costs and Benefits to Consumers and the Public.

It is easy to describe qualitatively the benefits of clean water as a source for drinking water, bathing, cooking, wash-
ing clothes, and the inherent value of Arizona’s rivers and lakes that are safe for swimming, fishing, boating, wading,
or other water-based recreation. There is also value in maintaining aquatic and riparian ecosystems that are dependent
on surface water. However it is much more difficult to quantify these benefits in monetary terms. Because these are
comprehensive rule changes, it would be next to impossible to separate the benefits derived from each rule change
from the overall benefit that surface water quality standards have in achieving clean water. There are some monetary
examples, however, that help to demonstrate the value and benefit of these rules for ensuring clean water.

Recreation

According to the Arizona Department of Tourism, some of the top Arizona attractions revolve around water. The fol-
lowing table shows the 2007 attendance for some of Arizona’s top water related-attractions.

ATTRACTION ATTENDANCE
Tempe Town Lake 2,782,000
Glen Canyon National Recreation Area 1,894,114
Lake Mead National Recreation Area 1,824,297
London Bridge 1,500,000
Lake Pleasant Regional Park 697,479
Lake Havasu State Park 329,529
Slide Rock State Park 305,759

Clean water is an essential component that clearly relates to these economically important recreational activities. One
example of the benefit of water quality standards for the designated use of full or partial body contact is the Ironman
Marathon held in Tempe. The swimming portion of the marathon is a 2.4 mile swim in Tempe Town Lake. The 2008
Ironman had just over 2,000 participants from all over the world, competing for a $75,000 prize. According to the
Tempe Convention and Visitors Bureau, the I[ronman competition generated approximately $5.1 million in 2007.
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Fishing

A 2002 study on the economic importance of fishing and hunting, sponsored by Arizona Game and Fish (AZGFD),
showed that more than 255,000 anglers spend an estimated $831.5 million on equipment and trip-related expenditures
annually. This spending supports more than 17,000 jobs, provides residents with $314 million in salary and wages,
and generates more than $58 million in state tax revenue. Based on AZGFD’s 2006-2007 Annual Report, 483,642
fishing licenses were purchased for 2006, generating part of the $14,740,686 revenue of hunting and fishing license
sales for 2006.

Part of AZGFD’s fishing program includes the Urban Fishing Program, which is supported by the sale of Urban Fish-
ing Licenses and from fees from the city parks and recreation departments. During 2007, over $500,000 was spent on
stocking over 200,000 pounds of keeper-size channel catfish, rainbow trout, and sunfish. Last year, over 55,000 urban
anglers participated in fishing and accounted for over 650,000 angler recreation days. The number of urban fishing
licenses for 2006 was 32,837. A constant challenge in Arizona’s warm urban lakes is to monitor and manage pH lev-
els and algae to ensure fish can be stocked. Out of the 21 urban lakes listed as part of the Urban Fishing Program, 10
are surface waters protected under these rules.

Other Monetary Benefits

Agriculture is another measure where clean water is an absolute necessity for ensuring agricultural productivity. As
noted by the Arizona Department of Agriculture, Arizona agriculture produces cotton, durum wheat, alfalfa, various
produce like head lettuce, leaf lettuce, broccoli, cantaloupe, watermelon, and citrus. Livestock also plays a big role in
Arizona, both with cattle and sheep. The Department of Agriculture reports that agricultural sales in Arizona generate
$2.2 trillion annually, with Yuma County generating $1,303,492,000. Although a percentage of agricultural produc-
tivity depends on groundwater, surface water quality standards help maintain and protect surface water quality for
irrigation and livestock watering.

Another example of the value of clean water is the worth placed on Colorado River water, as demonstrated through
the Central Arizona Project (CAP). One of Arizona’s main sources of water is the Colorado River, in which water is
transported through the CAP. This 336 mile long canal provides, on average, 1.4 million acre-feet (one acre-foot
roughly equals 326,000 gallons) of water each year to nearly 2 million citizens and businesses in central and southern
Arizona. In 2007, CAP delivered 1,700,203 acre-feet to its customers, generating $108.8 million in water operations
and maintenance charges. Agricultural, and municipal and industrial water usage accounted for 975,635 acre-feet.
CAP water rates for long-term contract customers is at $91 per acre-foot.

Quantifiable benefits also can be demonstrated as the cost avoided, such as for clean-up. The Department recently
awarded a $54,978 grant to fund water quality improvement in Pima County for Lakeside Lake. This lake, filled
mainly by reclaimed water, is a popular recreational and fishing location, but the lake has become increasingly
eutrophic over the years. These conditions have resulted in noxious algal blooms, high pH, low dissolved oxygen,
limited stocking, and periodic fish kills. A marked decline in water quality and several fish kills since the early 1990s
led to citizen complaints and increased attention on the part of the City of Tucson, AZGFD, the University of Ari-
zona, and the Department. The City of Tucson reports they spent $250,000 for installing an aeration system on the
bottom of the lake, meant to improve water quality and alleviate stress on fishes. Declining conditions led AZGFD to
stock trout only in the cooler months and catfish and other warm-water species in the summer months. Under the
grant, Tucson will improve water quality in the lake by reducing drainage from surrounding park lands into the lake,
providing bait disposal locations for people who fish, and occasionally treating the lake with alum, a chemical that
will help reduce algae growth. Tucson will also remove debris from the lake and surrounding park.

Deriving both full and partial body contact criteria for non-carcinogenic compounds, changing the relative source
contribution from 100 percent exposure to 20 percent, also results in more protective standards. The benefit of water
quality standards for the designated use of full or partial body contact can be demonstrated as revenue lost, for
instance, when Slide Rock Park closes due to exceedances of E. coli, which has occurred on average of 12 times
annually.

Adding treatment, such as nitrification/denitrification, typically produces a better effluent quality, meaning lower
level of pollutants, such as nitrates, but also other pollutants such as personal care products. Better effluent quality
also allows more options for reuse, such as for irrigation purposes. Even though the Casa Grande Water Reclamation
Facility expansion will cost $67,129,710, there is a recognized benefit of $14.5 million in total capital cost reduction
in improving treatment for the overall liquids and solids process optimization.

Health Benefits

The most important benefit derived from the surface water quality standards is to the protection of humans for drink-
ing water, swimming, and fish consumption. Deferred and avoided health care cost benefits associated with this rule-
making’s incremental human health protections are real but unquantified. One change to the methodology for
deriving standards for non-carcinogens for each of the human health designated uses, is the use of a relative source
contribution (RSC) of less than 100 percent. The RSC is the amount of exposure from various sources or routes, such
as drinking, swimming, or fish consumption. Setting the RSC at less than 100 percent acknowledges there may be
additional routes of exposure for a pollutant besides that particular designated use. For example, humans can be
affected by arsenic from a variety of sources including oral, dermal and aerial.

December 26, 2008 Page 4757 Volume 14, Issue 52



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

For example, in deriving the fish consumption criteria, the Department has adopted EPA’s recommendations that
resulted in two changes: 1) it increased the default fish consumption number from 6.5 to 17.5 grams/day to more ade-
quately protect the general population of fish consumer, and 2) it changed the relative source contribution from 100
percent to 20 percent, acknowledging there may be additional routes of exposure for a pollutant besides ingestion of
fish. Part of the changes regarding fish consumption include a new fish tissue standard for methylmercury (MeHg),
an organic compound of mercury that bioaccumulates in fish and is one of the most toxic substances known to man.
While MeHg has been linked to a variety of health effects, the primary risk arises from its toxicity to the nervous sys-
tem, including the brain. Numerous health studies have demonstrated that methylmercury is a potent neurotoxin, par-
ticularly in developing organisms [EPA, 1997; ATSDR, 1999; NAS, 2000.]

Unborn children are as much as 10 times more susceptible than adults to its detrimental effects. The most common
source of exposure to MeHg is from eating fish that contain the mercury. Upon ingestion by humans, MeHg is
absorbed through the gastrointestinal tract and easily penetrates the blood-brain and placental barriers. Most at risk
are infants and unborn children whose mothers consume fish containing MeHg during pregnancy or while nursing. If
the tissues of a pregnant or breastfeeding woman are contaminated with mercury, a disproportionate amount of that
mercury may be passed to the baby, where it can attack the developing nervous system. Chronic exposure to MeHg at
elevated concentrations can cause developmental delays and learning disabilities and acute exposures may cause
gross cranial defects, cerebral palsy, and a higher infant mortality rate.

One example of costs of MeHg exposure is developmental impacts on children. Using national blood mercury preva-
lence data from the Center for Disease Control, it is estimated that between 316,588 and 637,233 children each year
have cord blood mercury levels greater than 5.8 pg/L, a level associated with loss of IQ. The resulting loss of intelli-
gence causes diminished economic productivity that persists over the entire lifetime of these children. This lost pro-
ductivity is the major cost of methylmercury toxicity, amounting to $8.7 billion annually, with a range of $2.2 to 43.8
billion (all costs are in 2000 U.S. dollars) (Trasande et al, 2005).

Adoption of the fish tissue standard is protective of human health and will aid the Department in notifying the public
when it is not safe to consume fish from certain waterbodies. Costs avoided include reduced infant mortality and
direct costs of medical care for exposure to mercury and MeHg, specifically neurological care for infants and chil-
dren. Indirect costs of specialized education for children with learning disabilities may also be avoided.

The Department has also adopted the new Safe Drinking Water MCL for arsenic of 10 ppb for the domestic water
source designated use. Inorganic arsenic has been recognized as a human poison since ancient times and EPA has
found it to be a Class A carcinogen. Arsenic ingestion has been linked to a multitude of health effects, including can-
cer of the bladder, lungs, skin, kidney, nasal passages, liver, and prostate. Nonlethal, but high doses, can cause non-
cancerous health effects include gastroenterological effects, shock, continuous pain, and vascular effects in humans.
Other effects that have been reported include alterations in gastrointestinal, cardiovascular, hematological (e.g., ane-
mia), pulmonary, neurological, immunological and reproductive/developmental function. High dosages of arsenic of
70 to 280 mg for 50% of adults weighing 70 kg are lethal. Increased risks of lung and bladder cancer and of arsenic-
associated skin lesions have been observed at drinking-water arsenic concentrations of less than 0.05 mg/L. Children
are exposed to arsenic in the same ways that adults are. Since children tend to eat or drink less of a variety of foods
and beverages than do adults, ingestion of contaminated food, juice or infant formula made with arsenic-
contaminated water may represent a significant source of exposure. There is some evidence that exposure to arsenic
in early life (including gestation and early childhood) may increase mortality in young adults.

The 1999 National Academy of Science report found that the lifetime risk of dying from cancer due to arsenic in
drinking water is generally lower for people drinking low levels of arsenic in tap water (NAS, 1999). A recent study
from Finland (Kurttio et al., 1999) found that Finns who drank water containing low levels of arsenic (<0.1 ppb) had
about a 50 percent lower risk of getting bladder cancer than their countrymen who drank water containing higher lev-
els (>0.1 ppb — 0.5 ppb). People who consumed water with 0.5 ppb arsenic had more than a 140 percent increase in
bladder cancer rates, compared to those drinking at levels less and 0.1 ppb. Similar reductions in risk are found for
other types of cancers and cardiovascular diseases at increasingly lower levels of arsenic (BEST, 2001). Costs
avoided include direct costs of medical care for exposure to arsenic. EPA estimated the value of the benefits of adopt-
ing the 10 ppb arsenic standard for drinking water to range from as high as $90 million for bladder cancer to $384
million for lung cancer.

These are two examples of human health and cost benefits that may be expected to result from more protective water
quality standards like those adopted in this rulemaking. Though the standards in these rules are incrementally more
protective of human heath then the previous standards, the Department believes the overall benefits of the rules out-
weighs the costs.

Indirect Costs to Consumers and General Public

The Department recognizes that permittees, especially sewage treatment plants, may pass their direct costs onto their
customers, taxpayers or both. If sewage treatment plant upgrades are required to comply with new or revised water
quality standards, this can result in an indirect cost to some business, industry, and consumers paying higher utility
bills for sewer services, or more for commodities. In particular, customers served by sewage treatment plants that dis-
charge to effluent-dependent waters may be affected by the adoption of numeric water quality standards that will limit
discharges of ammonia, but only if the discharge is not currently toxic, as described above.
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Sewage treatment plant upgrades are typically financed through rate increases or bonding. Publicly-owned sewage
treatment plants also have a financing option of low-interest loans through WIFA. Consumers could see increased
taxes and municipal debt financing due to public sewage treatment plant compliance with more stringent standards.
Municipal operators of sewage treatment plants typically pay the debt service on bonds or WIFA loans through
increases in sewer rates and sewer connection fees for customers in the local community. It is difficult to estimate the
costs to consumers and the general public, but cost of sewer services will increase for those sewage treatment plants
that are required to upgrade treatment.

An example of how a customer may be affected, the Nogales International Wastewater Treatment Plant projects a
sewage treatment rate increase from $6.75 to $9.96 for the base fee over a period of 10 years and an increase in the
sewer rate from $1.17 to $1.71 for every 1,000 gallons over the same period. The City of Casa Grande has low sewer
rates of $11.98 per month, but collects and uses development fees to help pay for new sewage treatment facilities.
Pima County estimates that its customers’ monthly sewer bills will increase annually for a period of 15 years, starting
at $21.56 and projected to be $46.05. The annual percent change increase that a customer could see ranges from 16.9
to 1.7, with five years at zero. Pima County connection fees would also increase, with the annual percent change
ranging from 19.9 to a low of 1.7, again with four years at zero. Connection fees start at $6,364 and are projected to
climb to $12,494.

FE.  Estimated Costs and Benefits to State Revenues.
There are no fees associated with these rules. This rulemaking is expected to have no impact on state revenues.
Requirements of A.R.S. § 41-1035.

The Department defines a small business as a privately-owned permitted facility that discharges less than 1 million
gallons per day. The Department calculates that about 25 out of the 160 individual permittees would qualify as a
small business. For a sewage treatment plant, this facility would serve a community of no more than 10,000.

1. Establish less stringent compliance and reporting requirements for small businesses.
The rules do not establish any reporting requirements.

2. Establish less stringent compliance or reporting schedules or deadlines for small businesses.
The rules authorize schedules of compliance in A.A.C. R18-11-121, which allows a facility time to evaluate,
design, and construct treatment or other means of meeting a new standard. (The Department is prohibited by
federal law from establishing less stringent compliance schedules for small businesses under 40 CFR
122.47.) The rules do not establish any reporting schedules or deadlines for small businesses.

3. Consolidate or simplify the rule’s compliance and reporting requirements for small businesses.
The rulemaking does not prescribe reporting requirements.

4. Establish performance standards for small businesses to replace design and operational standards.
The rules do not establish design or operational standards for small businesses.

5. Exempt small businesses from any or all requirements of the rule.
Water quality standards are provisions of state law required by the federal Clean Water Act. The Department
has no authority to exempt small businesses from the requirement to comply with surface water quality stan-
dards. However, as explained in Section C above, the rules provide other methods for reducing the immedi-
ate impact for dischargers, including small businesses, such as the compliance schedules and variances.

cable):
Rulemaking changes made as a result of responses to comments are described in item 11. Conforming, grammatical,
formatting, and other minor changes have been made throughout the rule package by the Department and as sug-
gested by the Governor’s Regulatory Review Council (GR.R.C.) staff and have not been addressed in items 10 or 11.

The following changes are the result of Department review and are addressed in this section for the benefit of the
reader.

The proposed rulemaking used the term “municipal park” throughout the rulemaking when referring to specific lakes.
This final rulemaking changed the terminology from “municipal park™ lake to “urban” lake.

The term “pollutant of concern” used in R18-11-107.01 refers to pollutants with either a numeric or narrative water
quality standards and has been defined in R18-11-107.01(B)(4) and the remaining subsection has been renumbered.
Because the term “pollutant of concern,” found in R18-11-114(D)(7) and R18-11-122(F)(3) does not pertain to anti-
degradation, it has been clarified is each case.

R18-11-101. Definitions

The Department believes that by revising the language of the term “designated use” in the proposed rulemaking, the
meaning of the term was changed or could be understood in a different manner. The original definition has been
retained.

The term “wastewater,” used in this rulemaking, has the commonly understood meaning. The term is further clarified
in this Section as to which types of discharge are not considered wastewater.
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R18-11-107.01. Antidegradation Criteria

The phrase “under an individual AZPDES permit” was added to subsections (B)(3) and (B)(3)(c) to clarify that the
antidegradation review only applied to an individual AZPDES permit.

The stem sentence in subsection (C)(3)(a) conflicts with the rest of the subsection. The actions required for an alter-
native analysis are covered within subsections (C)(3)(a)(i) through (iv). The following language has been removed
from the rule: “The person shall demonstrate that there are no reasonable, cost-effective, less-degrading, or non-
degrading alternatives to the regulated discharge”

R18-11-108.03. Narrative Nutrient Criteria For Lakes And Reservoirs

The Department believes that the term “lacustrine” (of or related to the lake™) is too general a term in this instance
and that the term “limnetic” (of or occurring in the deeper, open waters of lakes or ponds, away from the shore) was
more appropriate. Subsection (B) has been revised as follows: (B)(2)(c)(v) A nuisance algal bloom is present in the
limnetic portion of the lake or reservoir; or

Appendix B

The name of the surface water proposed as “Unnamed Wash,” in the Colorado — Lower Gila (CL) watershed located
at “Town of Quartzsite WWTP outfall at 33°42'30"/114°13'14" to 1 km downstream at 33°42'30"/114°13'45"” has
been corrected to “Tyson Wash.”

The location of the Gila River (EDW) in the Middle Gila watershed has been corrected as follows: From the conflu-
ence with the Salt River to the Gillespie Dam at 33°13'45"/112°46'07"

The location of the Unnamed Wash in the Middle Gila watershed has been corrected as follows: North Florence
WWTP outfall at 33°03'49.54"/111°23'13.28" to confluence with Gila River at 33°02'59"/111°23'15"

The name of the surface water segment proposed as “Santa Cruz Wash (EDW)” in the Santa Cruz — Rio Magdalena —
Rio Sonoyta watershed, located at “Palo Verde Utilities WWTP outfall at 33°0420"/112°01'47" to the Gila River
Indian Reservation” has been corrected to the “Santa Rose Wash.” The surface water and designated use information
about the corrected Santa Rose Wash has been positioned above the “Santa Rose Wash” located “Below Tohono
O’odham Indian Reservation to the Ak Chin Indian Reservation.”

11. A summary of the comments made regarding the rule and the agency response to them:
All comments in this section are, for the most part, presented as received. Extraneous or repetitive information has
been omitted, as appropriate.

GENERAL COMMENTS
Comment #1
Sandy Bahr, Sierra Club Grand Canyon Chapter

While Pharmaceuticals and Personal Care Products (PPCPs) are not addressed in the proposed surface water quality
standards, they are a significant public concern and should be addressed in the next Triennial Review. In the mean-
time, we recommend that the ADEQ implement testing for at least some of these products to begin to assess their
occurrence in Arizona waters and that it continue to support research at the universities. These products are found in
treated municipal wastewater that is discharged into Arizona waters, so it is something that should be considered and
evaluated.

J. Adrianne Settimo

Pharmaceuticals and Person Care Products (PPCPs) have become a significant public concern. Trace levels of these
products can be found in treated municipal wastewater that is being discharged into Arizona waters. Released waste-
water “creates an aquatic environment that supports wetlands and stream-side vegetation or may recharge the ground-
water.”

Although the issue of PPCPs is relatively new, “scientists have detected some of the chemicals at levels linked to
adverse impacts on the reproductive systems of certain species of fish and frogs that depend on waters influenced by
treated wastewater.” Id.

The possibility that PPCPs may have adverse impacts on humans at higher levels, and water containing PPCPs may
be recharging groundwater is cause for concern. Science has not yet determined what impact long-term exposure to
low levels of pharmaceuticals will have on humans, let alone what impact this exposure will have on wildlife.

The first step in assessing how big of an issue PPCPs are in Arizona’s water resources is to implement a testing pro-
gram. Therefore, the testing of (at least) aquifer water should be added to the proposed rule. If levels of PPCPs are
higher than trace amounts, action should then be taken to correct the situation.

Response: PPCPs belong to a category of emerging pollutants that have recently come to the attention of scientists,
federal and state regulators, and the public. The Department shares the commenter’s concerns about the potential
impact of PPCPs that are making their way into Arizona’s rivers, streams, lakes, and reservoirs. Increased monitoring
and better analytical test methods have increased awareness of the presence of PPCPs in surface water and high-
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lighted the need for more information about their potential risks to human health and the environment. Research has
just begun and little data currently exists about the consequences of PPCPs on human health or aquatic life. Currently,
there is no basis for developing scientifically defensible water quality standards for PPCPs. The Department will fol-
low the development of the regulation and science concerning these pollutants. Although the Department does not
have detailed plans for where and when testing for these pollutants will occur, the Department has conceptual plans to
conduct environmental testing over the coming years and will continue to support university research on this matter
as resources allow.

Comment #2

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ has failed to revise A.A.C. R18-11-106, net ecological benefit (NEB) to facilitate its intended use within Ari-
zona.

As Pima County and ADEQ staff have previously discussed and agreed, providing ADEQ with the information and
demonstrations requested by this rule section, in order to provide the Department with grounds to modify an existing
standard, may be impossible to achieve for many projects given the general and vague nature of the current rule lan-
guage. It was obviously not the intent of the Department to create a rule that essentially could never be used for its
intended purpose.

ADEQ staff has previously suggested that this rule could be used to allow a modification of standards to address the
short comings of the current water quality standards, to properly regulate riparian habitat restoration projects such as
the Kino Ecological Restoration Project (KERP). However, upon investigation by Pima County of the demonstrations
required by the rule, it became obvious that the rule was not written in a sufficiently clear and reasonable way, so that
the information and demonstrations can actually be made.

Pima County, at the invitation of ADEQ staff, has previously communicated with ADEQ on these issues in a letter
dated January 26, 2006 (Attachment #6). This letter discusses the background of this rule language and makes sug-
gestions for modifying the rule language consistent with EPA guidance, in a way that will make it usable for its
intended purpose in Arizona. Pima County asks ADEQ to consider these issues and revise the NEB language to
address these concerns.

In addition we have attached comments from Dr. Ben Parkhurst (Attachment #2) discussing how the state of Wyo-
ming has modified its water quality standards rules and produced implementation policies (Attachment #7) that have
allowed the net ecological benefit concept to be used extensively is the state. We ask ADEQ to adopt similar rules and
implementation policies for Arizona to address the problems with the Arizona NEB rule.

Response: “Net Ecological Benefit” is a difficult determination for the very reasons the commenter points to: the
comparison and evaluation of social value that a project may have versus the monetary costs of either not performing
the project or meeting the current surface water quality standards required by the Clean Water Act and the rules. This
is a complex issue that is not unique to Arizona and has been a point of discussion in other state and EPA water qual-
ity forums. As noted, the Department reviewed Pima County’s January 26, 2006 letter, other stakeholder comments,
and held discussions with stakeholders, however the Department is not proposing changes to the Net Ecological Ben-
efit rule at this time. The Department has approved modifications to water quality standards for the Yuma East Wet-
lands discharge in this rulemaking under R18-11-106, illustrating that the current rule can be used.

JURISDICTION
Comment #3

Sydney Hay. Arizona Mining Association

As reflected in the existing and proposed definition of “surface water,” the standards in A.A.C. R18-11-101 et seq. are
intended to apply to waters of the United States as that term is defined pursuant to the CWA (“CWA”). As ADEQ is
aware, the extent of CWA jurisdiction is uncertain after the decision of the United States Supreme Court in Rapanos
v. United States, 547 U.S. 715 (2006). Subsequent to that decision, EPA and the Corps of Engineers issued guidance
entitled “CWA Jurisdiction Following the U.S. Supreme Court’s decision in Rapanos v. United States & Carabell v.
United States (June 2007) (the “Guidance”). Pursuant to the Guidance “traditional navigable waters” (“TNWs”), rea-
sonably permanent tributaries of TNWs, and other tributaries with a “significant nexus” to TNWs remain regulated
under the CWA. By contrast, swales or erosional features (e.g., small washes characterized by low volume, infre-
quent, or short duration flow) are generally not considered jurisdictional.

In a state such as Arizona, where many “waters” are ephemeral washes, the Guidance may result in some waters pre-
viously considered jurisdictional no longer being so considered. At this point, it is simply too early to tell what the
ultimate ramifications of the decision and the Guidance will be in Arizona. For example, the agencies have not yet
fully identified the extent of TNWSs within the state, nor clearly defined how the presence or absence of a “significant
nexus” to such TNWs will be measured.

The AMA believes that the triennial review needs to account for this jurisdictional uncertainty. Currently, the defini-
tion of “surface water” is broader on its face than the corresponding EPA and Corps definitions (e.g., by specifically
including “ephemeral” streams in the “other waters” category), and ADEQ has not proposed any changes to that def-

December 26, 2008 Page 4761 Volume 14, Issue 52



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

inition. See A.A.C. R18-11-101(43)(c). The blanket inclusion of ephemeral streams is unwarranted, particularly after
Rapanos.

In light of the foregoing, the AMA suggests that the most efficient way to address the issue in the triennial review is
as follows: (1) modify the definition of “surface water” to simply provide that a surface water means a “navigable
water” as that is the term is defined in A.R.S. § 49-201(22), since “navigable water” is the term used in the governing
statutes, specifically A.R.S. §§ 49-221(A) (authority to adopt surface water quality standards) & 49-255(2) (defini-
tion of “discharge” for AZPDES program); and (2) add language clarifying that the designated uses in Appendix B
apply “if and to the extent that each listed water or reach constitutes a surface water.” (The tributary rule (4.A.C.R.
18-11-105) already applies on its face only to a “surface water” and so would not need to be modified if the changes
to the definition of “surface water” outlined above were adopted. Absent those or similar changes, however, the trib-
utary rule would be subject to challenge by virtue of its apparent classification of every single tributary as a regu-
lated “water of the United States” under the CWA.)

The AMA recognizes that ADEQ has authority to adopt surface water quality standards for non-navigable waters pur-
suant to A.R.S. § 49-221(B), but the Department has not proposed doing so and any such proposal would need to be
accompanied by a separate analysis of the economic, social and environmental costs and benefits associated with any
such standards. Absent such a proposal and accompanying analysis, the AMA believes that the approach suggested
above is the most logical one given the current climate of uncertainty

Response: The Department does not agree that the current rule language needs to be changed as a result of the Rapa-
nos decision and federal guidance. The federal guidance document pertains to the Clean Water Act § 404 program
and is not rule. The Department is required to establish standards under section 303 of the Clean Water Act. Nothing
in the Rapanos decision or the Guidance applies to section 303.

The Department agrees that the proposed surface water quality standards are intended to apply to surface waters or
waters of the United States. However, the Department disagrees that it should modify the current definition of surface
water in response to the Rapanos decision and does not believe it is necessary to revise the definition of surface water
to provide that a surface water is a navigable water. The term navigable water is defined in A.R.S. § 49-201(22). The
current definition of surface water already states that it means a water of the United States, which defines navigable
water under both state and federal law.

The Department disagrees that language should be added to the definition of surface water to provide that the surface
water quality standards apply “if and to the extent that each listed water or reach constitutes a surface water.” The
suggested language is unnecessary because A.A.C. R18-11-102(A) already states that the water quality standards in
18 A.A.C. 11, Article 1 apply to surface waters. The listing of a water body in Appendix B of this rulemaking is a
Department determination that the listed water body is a surface water as defined under A.A.C. R18-11-101(41). The
water quality standards of 18 A.A.C. 11, Article 1 have applied to surface waters since 1992. No change has been
made to the rule.

Comment #4

Michele Van Quathem. Superstition Mountains Community Facilities District No. 1

One of SMCFD’s primary concerns is based upon the U.S. Supreme Court’s ruling in Rapanos v. U.S., 126 S.Ct. 2208
(2006). In Rapanos, the Supreme Court held that the jurisdictional term “navigable waters” under the CWA includes
only relatively permanent, standing or flowing bodies of water, not intermittent or ephemeral flows of water lacking a
significant nexus with waters of the United States. Although Rapanos involved consideration of the Army Corps of
Engineers’ regulation of wetlands under section 404(a) of the CWA, the same definition of navigable waters applies
to National Pollutant Discharge Elimination System (“NPDES”) permits under section 402 of the CWA. See 33 U.S.
§§ 1311(a), 1342(a), and 1362(7); see also A.R.S. § 49-201(22) (“’Navigable waters’ means the water of the United
States as defined by section 502(7) of the CWA.”). In addition, the Rapanos decision makes clear that tributaries to
waters of the United States that are not themselves waters of the United States, are viewed as “point sources” of dis-
charge into waters of the United States only if the contaminant-laden waters in the tributary ultimately reach jurisdic-
tional waters. Rapanos, 126 S.Ct. at 2228.

Siphon Draw is not a Water of the United States

SMCFD operates a wastewater treatment plant that intermittently discharges treated wastewater (or “effluent”) to an
unnamed wash that is tributary to “Siphon Draw.” A stretch of Siphon Draw is proposed in this rulemaking for listing
as an “effluent-dependent water” simply because it receives drainage from SMCFD’s treatment plant. See Appendix
B of the proposed rules. Siphon Draw is an ephemeral wash that historically drained precipitation from the Supersti-
tion Mountains. The historic drainage of Siphon Draw was significantly altered by the construction of the Central
Arizona Project’s (“CAP’s”) canal, and intervening residential development and flood control structures.

Historically, I understand ADEQ has taken the position that SMCFD’s discharge is jurisdictional because Siphon
Draw is a tributary to Queen Creek, but this is incorrect. Siphon Draw was not historically, and is not today, a tribu-
tary of Queen Creek. See Exhibit C, January 16, 2001 letter from Tom Haws, P.E. to Ed Grabek. Even if we assume
there were drainage patterns leading miles and miles from the SMCFD plant area to a navigable water (presumably
the Gila River), which is not the case, the Rapanos decision makes clear that tributary status alone is not enough to
invoke CWA jurisdiction — there must be proof that contaminant-laden waters ultimately reach covered waters.
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In the case of Siphon Draw, which even with development changes is at most a lengthy ephemeral wash, none of
SMCFD’s discharges reach a water of the United States. Further, there is no evidence of a significant nexus of
SMCFD’s discharge with any navigable water.

Response: The Department received a number of comments concerning Clean Water Act (CWA) jurisdiction in the
aftermath of the Rapanos decision. As noted in the comment, Rapanos was a plurality decision where the Supreme
Court justices could not agree and as a result, issued five separate opinions, with no single opinion commanding a
majority of the Court. Rapanos was a wetlands decision related to the provisions of section 404, not the NPDES pro-
gram under § 402 of the CWA. The Rapanos Guidance, which is not in rule, specifically states in footnote 17, that it
“focuses only on those provisions of the agencies’ regulations at issue in Rapanos — 33 CFR 328.3(a)(1), (a)(5), and
(a)(7),” which are the federal regulations for the 404 permitting program administered by the Army Corps of Engi-
neers. Furthermore when EPA commented on this rulemaking, it did not note any concerns with jurisdiction issues.
Irrespective of the Rapanos decision there are other factors of importance in Clean Water Act jurisdiction determina-
tion including a history of federal Clean Water Act case law that was not affected by Rapanos, including the tributary
rule, commerce clauses, and interstate waters provisions. The Department appreciates that this is an important matter
to stakeholders, as it is to the Department. In specific response to this comment, the Department does not concur that
Siphon Draw has been removed from jurisdiction under the Clean Water Act.

Under the tributary rule, R18-11-105, all ephemeral tributaries have applicable surface water quality standards and
are subject to section 402 permitting requirements for point source dischargers. Under R18-11-113, the Director shall
classify a surface water as an effluent-dependent water by rule, which the Department is doing with this rulemaking.
R18-11-113(E) requires the Department to use A&Wedw standards for a point source discharge of wastewater to an
ephemeral water. Superstition Mountains Community Facilities District (SMCFD) has an individual AZPDES permit
that authorizes the discharge of 2.1 million gallons per day (mgd) of treated effluent to Siphon Draw. That permit is
written to be protective of aquatic life and body contact uses. While SMCFD can direct discharges to underground
storage basins, there is nothing restricting the District from discharging the full 2.1 mgd, 365 days a year to Siphon
Draw. The SMCFD discharge has an effluent-dependent ecosystem.

The Department disagrees with the commenter on the issue of Siphon Draw. The Department considers ephemeral
waters to be surface waters as defined under R18-11-101(41). Siphon Draw is being classified as an effluent-depen-
dent water and is listed in Appendix B in this rulemaking because it meets the definition of effluent-dependent water.
The identified reach of Siphon Draw that the Department proposes to classify as an effluent-dependent water is from
the SMCFD WWTP outfall to a location that is approximately 6 km downstream from the outfall.

Comment #5

Michele Van Quathem. Superstition Mountains Community Facilities District No. 1

We understand from comments made at a previous stakeholder meeting that ADEQ believes it has authority under
A.R.S. § 49-221(B) to expand the jurisdiction of the AZPDES program to apply to state waters that are not jurisdic-
tional under the federal CWA. However, ADEQ also suggested that it does not intend to exercise this authority.
ADEQ’s non-specific authority to create water quality standards for “waters of the State” in 49-221(B), and even its
specific authority to require persons otherwise covered by permit programs to conduct monitoring in state waters [see
A.R.S. § 49-203(B)(2)], is not accompanied by any specific authority to implement those standards, and interpreta-
tion of § 49-221(B) in the manner suggested contravenes the limitations on ADEQ’s powers in § 49-203(A)(2) (per-
mit program can be no more stringent that the requirements of the CWA). See also A.R.S. § 49-202 (section provides
no specific authority to control discharges to state waters); A.R.S. § 49-231 (TMDL authorizing statutes define “sur-
face water quality standard” to include only standards adopted for navigable waters); and A.R.S. § 49-201(41) (defi-
nition of “waters of the state”). Since it does not appear the Department can include waters of the state in the
AZPDES program rules and permit, and since the Department does not intend to exercise that jurisdiction anyway,
then it is critical the Department conform its surface water quality rules to recognize only that jurisdiction permitted
under the CWA for “navigable waters.” In SMCFD’s case, this will require that ADEQ amend the proposed Appendix
B to remove Siphon Draw.

Response: The Department disagrees that Siphon Draw should be removed from Appendix B for the reasons outlined
in Response #4. The Department adopted the surface water quality standards in 18 A.A.C 11, Article 1 under the stat-
utory authorities provided at A.R.S. §§ 49-221(A) and 49-222. These statutes provide authority for the Department to
adopt water quality standards for navigable waters or waters of the United States as defined by the Clean Water Act.
For nearly 30 years, the Department has considered, based on the Clean Water Act, its regulations and applicable law,
tributary ephemeral and intermittent waters to be waters of the United States and thus navigable waters. The Depart-
ment has adopted surface water quality standards for both categories of surface water. The Arizona Legislature con-
siders ephemeral waters and intermittent waters to be navigable waters. The Legislature has specifically directed the
Department to consider the effect of local water quality characteristics “...and the extent to which the natural flow of
the stream is intermittent or ephemeral” when setting numeric standards for the quality of navigable waters. (A.R.S. §
49-221(C)).
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Comment #6

Michele Van Quathem. Superstition Mountains Community Facilities District No. 1

The Arizona Legislature in A.R.S. § 49-255.01(B) authorized the Department to promulgate rules for the AZPDES
program consistent with the CWA, but the same provision prohibits the Department from adopting requirements more
stringent than the CWA. If the Department applies AZPDES permit requirements to waters other than navigable
waters as interpreted by the Supreme Court in Rapanos, then the Department is applying more stringent requirements
than the CWA in violation of the prohibition in 49-255.01(B). The definition of “surface water” greatly exceeds the
jurisdiction recognized in Rapanos, and exceeds the Department’s rulemaking mandate in A.R.S. § 49-255.01(B).

Response: The Department disagrees with the commenter’s interpretation of the requirements of A.R.S. § 49-255.01
or that the Department is violating its requirements by adopting the surface water quality standards in this rulemak-
ing. A.R.S. § 49-255.01 governs the adoption of rules for the administration of the AZPDES permit program and does
not apply to the adoption of the surface water quality standards rules that are the subject of this rulemaking. It is clear
that A.R.S. § 49-255.01(B) prohibits the Department from adopting any AZPDES permit program rules that are more
stringent or conflict with any requirement of the Clean Water Act. A.R.S. § 49-255.01 does not apply to the adoption
of surface water quality standards. See Response #5.

Comment #7
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

The proposed revisions to Arizona’s SWQS raise several substantial jurisdictional and other related issues. For exam-
ple, notwithstanding recent U.S. Supreme Court decisions directly affecting the validity of the federal regulatory def-
inition of “waters of the United States,” ADEQ nevertheless continues to use an expanded version of this regulatory
definition to define the waters subject to the state’s SWQS. ADEQ continues to use this expanded definition notwith-
standing the statutory provisions in A.R.S. §§ 49-221(A) and 49-222 (giving ADEQ authority to adopt standards for
“navigable waters”), in A.R.S. § 49-255.01(B) (prohibiting ADEQ from adopting any requirement associated with
the AZPDES permit program that is more stringent than or conflicts with any requirement of the federal CWA), and
in A.R.S. § 49-201(22) (defining “navigable waters” as “the waters of the United States as defined by section 502(7)
of the Clean Water Cct (33 U.S.C. 1362(7)).”).

Jim F. DuBois. City of Tucson — Department of Transportation

This definition of surface water encompasses more than the waters governed by the CWA, i.e., navigable waters or
waters of the U.S.

Claire L. Zucker, Pima Association of Governments (PAG)

The definition for surface water should be consistent with federal definitions under the CWA. The definition in the
rule for “surface water” includes as a Water of the U.S., all other waters such as rivers streams (intermittent or ephem-
eral), creeks, wash, draw etc. where the degradation or destruction of which could affect interstate or foreign com-
merce. It also includes all tributaries of these waters.

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ’s proposed definition of “surface waters” is inconsistent with the Rapanos decision because it goes beyond the
scope of the CWA and therefore under Arizona law is beyond the statutory authority of ADEQ and must be revised
(A.R.S. § 41-1052(C)(5)). ADEQ continues to use this expanded definition notwithstanding the statutory directives
provided in A.R.S. §§ 49-221(A) and 49-222 (giving ADEQ authority to adopt standards for “navigable waters”), in
A.R.S. § 49-255.01(B) (prohibiting ADEQ from adopting any requirement associated with the AZPDES permit pro-
gram that is more stringent than or conflicts with any requirement of the federal CWA), and in A.R.S. § 49-201(22)
(defining “navigable waters” as “the waters of the United States as defined by section 502(7) of the CWA (33 United
States Code section 1362(7)).”). ADEQ must revise its definition to apply only to those waters that are in fact “navi-
gable waters” defined as “waters of the United States” within the CWA.

In light of ADEQ’s failure to address these issues in this proposed rulemaking and the fact that a proper assessment of
these issues by ADEQ would involve a significant amount of additional research and discussion with stakeholders,
Pima County recommends that ADEQ withdraw those provisions of the rulemaking at this time.

Response: The Department did not propose any substantive revisions to the definition of surface water in this rule-
making and disagrees that it is using an expanded regulatory definition of surface water to define water bodies subject
to regulation under the surface water quality standards rules. On the contrary, the Department proposes to use the
same definition for surface water that it has used since 1992. The Department’s decision not to revise the current def-
inition of surface water is inaccurately characterized by the commenter as an expansion of the current regulatory def-
inition. In fact, there has been no expansion of the regulatory definition of surface water and the agency’s
interpretation of the definition remains the same. See Responses #5 and #6. The Department proposed only minor
editorial revisions to the definition of surface water to conform internal cross-references and the rule numbering
within the definition. The current definition of surface water at R18-11-101(41) is based on, and consistent with, the
regulatory definition of water of the United States that may be found in current EPA NPDES regulations at 40 CFR
122.2. See Responses #3, #4, and #5.
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Comment #8
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

The recent Ninth Circuit Court of Appeals decision in Friends of Pinto Creek v. EPA, 504 F.3d 1007 (9th Cir. 2007)
has potentially significant implications for the regulated community in Arizona, including municipalities, industrial
dischargers, and construction and development companies. Under the court’s reasoning, new dischargers cannot be
permitted unless and until they have demonstrated sufficient loading capacity for the constituent at issue and have
developed compliance schedules designed to bring the waterbody into compliance with SWQS. The court further
clarified its opinion that establishing a TMDL alone does not satisfy the requirement to demonstrate loading capacity.
The result of this decision, assuming it is not overturned, is that it likely could ban new potential discharges to
impaired waters, regardless of the nature of such discharges. The implications of the Friends of Pinto Creek case call
for caution in proposing rules which could expand listings of impaired waters, particularly those noted below in this
section.

Response: See Responses #3, #4, 5, and #7 regarding the comments on jurisdictional issues. These rules will not, by
definition, “expand listings of impaired waters.” Discussion of impaired waters listings and related permitting impli-
cations is beyond the scope of this rulemaking and is more appropriately raised in the context of the Impaired Water
Identification rules at 18 A.A.C. 11, Article 6 or the AZPDES Program rules at 18 A.A.C. 9, Article 9.

Comment #9

Claire L.. Zucker. Pima Association of Governments (PAG)
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

Many surface waters impacted by this rulemaking are excluded from CWA authority under Solid Waste Agency of
Northern Cook County v. United States Corps of Engineers, 531 U.S. 159 (2001) (“SWANCC”). In SWANCC, the
Court held that non-navigable, intrastate and isolated (i.e., not adjacent to open water) waters are not “navigable
waters” for CWA purposes, even though those ponds were arguably connected to interstate commerce. 531 U.S. at
168. Many urban lakes, and many surface waters, such as waters located within the closed Willcox Playa basin, qual-
ify as isolated, non-navigable, intrastate waters, and thus should be non-jurisdictional in accordance with SWANCC.
Importantly, the District of the District of Columbia recently interpreted a federal regulation defining “waters of the
United States” which is even more limited than ADEQ’s proposed definition of “surface water” as an overly expan-
sive interpretation of the applicability of the CWA. See American Petroleum Institute et al. v. Johnson, 2008 WL
834435 (D.C.Cir. 2008). The decision in Johnson emphasized the ruling in SWANCC — that the CWA does not extend
to the full extent of Congress’ powers under the Commerce Clause of the U.S. Constitution, and thus a water may not
be regulated under the CWA based only on its connection to interstate commerce.

ADEQ’s proposed definition of “surface waters” is inconsistent with Rapanos and SWANCC, because it expands on
the jurisdictional scope of regulations which those cases limited. ADEQ), to be consistent with law and not exceed its
statutory authority, must refrain from establishing designated uses, SWQS or otherwise regulating those waters which
are either (i) not relatively permanent tributaries to traditional navigable waters or navigable waters; (ii) wetlands
which do not directly abut traditional navigable waters; or (iii) waters which are non-navigable, intrastate and iso-
lated. ADEQ therefore should revise its definition of “surface water” proposed as R18-11-101(41), to apply only to
navigable waters, defined as “waters of the United States” under the CWA. In the alternative, the Coalition requests
that ADEQ explain its basis for asserting CWA jurisdiction over those waters affected by this rulemaking and remove
the terms “ephemeral stream” and “wash” from its definition to be consistent with the federal regulatory definition,
and remove all isolated urban lakes and all other isolated waters, including for example all surface waters in the
closed Willcox Playa basin from regulation under this proposed rule. These suggested revisions would allow ADEQ
to avoid extending its regulatory authority over waters deemed non-jurisdictional in light of Rapanos and SWANCC,
and thus avoid violation of its obligations under A.R.S. § 41-1052(C)(5) to ensure that this rulemaking complies with
applicable law and does not exceed its statutory authority.

Jim F. DuBois, City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ is only authorized to adopt water quality standards for navigable waters. Given the jurisdictional uncertainty
and other implications of the proposed revisions to Arizona’s SWQS, ADEQ should consider postponing portions of
the proposed SWQS rule pending resolution and further discussions on these key issues.

Matthew Oller. Flood Control District of Maricopa County

The District also adopts the Water Quality Coalition comments on the jurisdictional uncertainty after the Rapanos
decision as it is unclear what Waters of the U.S. are.
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Robert S. Lynch, Irrigation & Electrical Districts Association of Arizona

The current definition of “surface water” in R18-11-101(41) does not comply with either the SWANNC or Rapanos
decisions of the United State Supreme Court. The definition needs some clarification and revision for it to be consis-
tent with this applicable case law.

Response: The Department disagrees with the suggested changes to the rule and refers readers to Responses #3, #4,
#5, #7, and #8, which deal with jurisdiction, surface waters, and case law. Both effluent-dependent waters and ephem-
eral waters are included in Arizona’s definition of “surface water,” both have designated uses and numeric and narra-
tive criteria developed to protect their designated uses and EPA has approved the Department’s water quality
standards. These waters are subject to Clean Water Act section 305(b) assessments, 303(d) listing, and 402 permitting
requirements. The Rapanos decision has limited applicability, and does not apply to the state’s adoption of surface
water quality standards.

R18-11-101. DEFINITIONS

RI18-11-101(5) and- (8),; Aquatic and wildlife (cold water) (A&Wc), Aquatic and wildlife (warm water) (A& Ww)
Comment #10

Sandy Bahr, Sierra Club Grand Canyon Chapter

While we support the overall definitions of aquatic and wildlife (cold water) and aquatic and wildlife (warm water),
we remain concerned about using the 5000 foot elevation as an absolute cut off to distinguish these uses. As our com-
ments indicated in the last Triennial Review, we recommend that the ADEQ also consider other mitigating factors,
such as whether or not there is significant shading of a particular stream, water temperatures, and whether or not there
is a cold-water macroinvertebrate community present. Under certain conditions, a lower elevation stream may sup-
port a cold water aquatic community. For example, our members have noted the presence of trout in Spring Creek, a
tributary of Tonto Creek, at an elevation of 4200 feet. A warm-water designation for this creek and others similar to it
would be inappropriate. For those reasons, we again recommend some greater flexibility in these definitions.

Response: The use of the 5000 foot elevation for applying the A&Ww and A&Wc designated uses was adopted in
2002. The 5000 foot elevation is applied as a general “rule of thumb” for the appropriate designation of the A&Wc
and A&Ww uses. The Department agrees that there may be some exceptions to the use of the 5000 foot elevation
contour, which is why the Department used the phrase “generally occurring” in both definitions of the A&Wc and
A&Ww designated uses. The Department believes the use of the phase, “generally occurring” in the definitions pro-
vides the needed flexibility to make appropriate use designations. For example, the Department adopted the A&Wc
designated use for the Colorado River below Glen Canyon Dam even though it is at an elevation of approximately
3000 feet because it receives cold water discharged from Glen Canyon Dam and Lake Powell.

Macroinvertebrates found in streams across Arizona contain cold water and warm water bioindicator species. The
distribution of macroinvertebrate species and presence of cold water taxa in streams at various elevations led to the
general conclusion that most cold water bioindicator species are found in streams at elevations greater than 5000 feet
(Spindler, 1996).

RI8-11-101(5) - (8),; Aquatic and wildlife (cold water) (A&Wc), Aquatic and wildlife (effluent-dependent water)
(A&Wedw), Aquatic and wildlife (ephemeral) (A& We), Aquatic and wildlife (warm water) (A&Ww)

Comment #11

Robert Hollander. City of Phoenix

The Water Services Department requests that the existing definitions be retained. The proposed definitions imply uses
that may be put to the waters as the result of a single species. Section 5 of the Preamble on page 1283 indicates,
among other things, that “The Department may consider ... 2. The varying sensitivities of local affected aquatic
populations to these pollutants;” [emphasis added]. Therefore, the designated use should be based on “aquatic pop-
ulations” not a single species and that the species should be “local.” The existing definitions better articulate this
requirement.

Response: The Department did not intend to substantively change the existing rule. The change had been proposed to
conform to rule writing conventions. The Department agrees with the commenter and the Department will use the
plural form rather than the singular form for “animal, plant, or other warm-water organism” in R18-11-101(5)
through (8):

5. “Aquatic and wildlife (cold water) (A&Wc)” means the use of a surface water by animals, plants, or other
cold-water organisms, generally occurring at etevations an elevation greater than 5000 feet, for habitation,
growth, or propagation.

6. “Aquatic and wildlife (effluent-dependent water) (A& Wedw)” means the use of an effluent-dependent water
by animals, plants, or organisms for habitation, growth, or propagation.

7. “Aquatic and wildlife (ephemeral water) (A& We) ” means the use of an ephemeral water by animals, plants,
or organisms, excluding fish, for habitation, growth, or propagation.
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8. “Aquatic and wildlife (warm water) (A&Ww)” means the use of a surface water by animals, plants, or other
warm-water organisms, generally occurring at etevations an elevation less than 5000 feet, for habitation,
growth, or propagation.

RI18-11-101(6) & (7); Aquatic and wildlife (effluent-dependent water) (A& Wedw) and Aquatic and wildlife (ephem-
eral) (A&We)

Comment #12

Michele Van Quathem. Superstition Mountains Community Facilities District No. 1

The definitions of “aquatic and wildlife (effluent-dependent water)” and “aquatic and wildlife (ephemeral)” are the
same, except (1) one use is described as an “effluent-dependent water” and one is described as an “ephemeral water”
and (2) the ephemeral definition specifically excludes fish. If an effluent-dependent water (as that term is defined in
the current proposed rules) has insufficient volume and flow to sustain fish, does ADEQ intend to apply the aquatic
and wildlife (effluent-dependent water) use to that water? If so, why?

Response: The definitions of “aquatic and wildlife (ephemeral)” and “aquatic and wildlife (effluent-dependent
water”) designated uses are expressed in general terms that are intended to convey the idea that the two designated
uses are established to maintain and protect water quality for the animals, plants, and other organisms that inhabit or
could inhabit effluent-dependent waters and ephemeral waters. The definition of “aquatic and wildlife (effluent-
dependent water)” does not include a reference to “fish” and the presence of fish is not necessary for the Department
to classify a water body as an effluent-dependent water. The Department has adopted the aquatic and wildlife (efflu-
ent-dependent water) designated use for EDWs that have fish and those that do not. However, all EDWs have ani-
mals, plants, and other organisms that deserve water quality protection through the adoption of appropriate water
quality standards.

The commenter points out that the definition of “aquatic and wildlife (ephemeral)” includes the phrase, “excluding
fish.” This phrase was included when the designated use was originally adopted in 1992 and is not changed in this
rulemaking. The Department had included language in an attempt to clarify that the “aquatic and wildlife (ephem-
eral)” designated use was not intended to protect fish. The “excluding fish” language was intended to convey that the
method and the toxicity datasets that the Department used to derive the numeric water quality criteria for the A&We
designated use did not include fish species.

RI18-11-101(14); Deep lake
Comment #13
Claire L. Zucker. Pima Association of Governments (PAG)

A deep lake is defined as a lake or reservoir with an average depth of over 6 meters, whereas a shallow lake is defined
as a lake or reservoir with an average depth of less than 3 meters. There is no definition for a lake with depths
between that of a shallow and deep lake.

Response: A lake that is neither “deep” nor “shallow,” nor located within an urban context, according to the defini-
tions, will default to either “igneous” or “sedimentary” depending upon which geology and/or soils predominates.
See Response #77.

RI18-11-101(17); Effluent-dependent water (EDW)
Comment #14
Sydney Hay. Arizona Mining Association

The proposed revisions to the definition of “effluent-dependent water” (A.A.C. R18-11-101(17)) would delete the
term “treated” before “wastewater,” which is itself an undefined term.

Response: The commenter is correct that the term “wastewater” is not a defined term in R18-11-101. Since it is not
specifically defined in the surface water quality rules, it should be given its commonly understood meaning. Waste-
water includes water that has been used for washing, flushing, or in a manufacturing process, and so contains waste
materials, dissolved or suspended matter or other pollutants. Whether treated or not, wastewater discharges contain
pollutants and must meet appropriate and protective water quality standards.

Comment #15

Claire L. Zucker. Pima Association of Governments (PAG)

ADEQ removed the term treated as a modifier of wastewater in the definition for an effluent dependant water (EDW).
Removing this term makes industrial discharges subject to Aquatic and Wildlife effluent dependant water (A&W
edw) standards. The A&W edw water quality standards are specifically created for application to treated wastewater
discharges, and may not be appropriate or intended for application to various industrial discharges. PAG asks if public
outreach was conducted to inform industrial dischargers and to give them an opportunity to comment on the proposed
regulations.
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D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition:

ADEQ proposes to define an “effluent-dependent water” (“EDW™) as “a surface water, classified under R18-11-113,
that consists of a point source discharge of wastewater. An effluent-dependent water is a surface water that, without
the point source discharge of wastewater, would be an ephemeral water.” Proposed R18-11-101(17). The proposed
revision removes the word “treated” as a modifier of the word “wastewater” from the current EDW definition. This
revision would effectively allow an ephemeral water which receives any discharge other than stormwater to be
treated as an EDW. But ADEQ provides no explanation as to why such a “level playing field” is desirable or sensible.
Effluent from a WWTP is quite different from many, if not most, industrial discharges. Effluent from a wastewater
treatment plant is treated differently under the current EDW definition because it is different. Indeed, EDW criteria
are based on assumptions of discharges from WWTPs.

Response: The Department does not agree that the A&Wedw standards are “specifically created” to apply to domes-
tic wastewater discharges. More accurately, these standards were created to be protective of aquatic life in intermit-
tently or perennially wet environments. The term ‘treated’” was likely included because the vast majority of
dischargers under AZPDES permits are publicly owned treatment works (POTWSs) or domestic wastewater treatment
plants that are not allowed to discharge untreated wastewater. However, in applying the rule in permits, it is clear that
some facilities may discharge water that is not sufficiently protective into waterbodies simply because of an artificial
regulatory distinction. The purpose of having a surface water quality standards is to protect the waterbody for desig-
nated uses. This level of protection should not change depending on the source of the wastewater; either the standard
is met or it is not. If water is supplied in any consistent basis in a desert environment, aquatic (and non-aquatic) life
will use this critical resource. A discharge needs to be of adequate quality to protect that life and promote a healthy
aquatic community. The term “treated” has been removed throughout the rulemaking. This revision will correct this
inequity and will protect aquatic environments that should exist in waterbodies regardless of the source of the waste-
water.

Under the current rule, an effluent-dependent water may be created by the discharge of treated wastewater from a
municipal or domestic wastewater treatment plant or by the discharge of treated wastewater from an industrial facility
to an ephemeral water. The Department interprets both the current and the proposed definitions of “effluent-depen-
dent water” as applying to point source discharges of wastewater from both sewage treatment plants and industrial
facilities.

Public notice and opportunity to comment on this issue was provided to the regulated community through the publi-
cation of the Notice of Proposed Rulemaking. The Department received numerous comments specifically addressing
proposed revisions to the definition of effluent-dependent water from several persons representing industrial dis-
chargers, including the Salt River Project and the Surface Water Quality Standards Coalition (representing over 5000
members of the Arizona Chamber of Commerce and Industry and the Greater Phoenix Chamber of Commerce).

Comment #16

Jim F. DuBois, City of Tucson — Department of Transportation

The proposed definition drops “treated” as an adjective for “wastewater.” ADEQ states in their explanation of the rule
that their intent is to expand the EDW approach to regulate industrial discharges in addition to treated domestic and
municipal wastewater. The City of Tucson believes that ADEQ should continue with its traditional approach of using
EDW provisions only for discharge of treated domestic and municipal wastewater effluent.

Since “wastewater” is an undefined term and could be viewed as virtually any point source discharge, many surface
waters become eligible to be regulated as EDWs under the proposed rule. Such an approach could, in effect, charac-
terize many of the “receiving waters” of stormwater MS4s from ephemeral to EDW, merely by the presence of indus-
trial, DeMinimus, or other types of point sources. If an MS4’s “receiving water” becomes regulated as an EDW, the
standards used to assess BMP performance would change. While it doesn’t appear to be the intent of the rule to apply
EDW standards generally to stormwater discharges, the rule could be applied in that manner.

Claire L. Zucker. Pima Association of Governments (PAG)

The definition provided in the rule does not specify how much effluent, or for how long effluent is discharged before
the stream reach is considered to be an EDW. Therefore, any amount of discharge could trigger A&W edw water
standards. The mere presence of an AZPDES industrial discharge on an ephemeral water body could be used by
ADEQ to require all dischargers to that water body to comply with A&Wedw standards.

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ failed to appropriately evaluate the application of these proposed rules to storm water discharges. It is gener-
ally recognized by the aquatic scientific community that storm water runoff events create a substantially unique eco-
system in receiving waters in the arid West. The standards that have been developed for non arid West aquatic eco-
systems may well be inappropriate during arid West storm water events. ADEQ should have, in this Triennial
Review, rationally evaluated the appropriateness of applying these Standards to storm water discharges.

Response: See Response #15 regarding deletion of the term “treated” from the definition. The changes proposed in
R18-11-113 relating to the application of EDW standards to point source discharges of wastewater were not intended
to encompass stormwater discharges or de minimus discharges. Stormwater flows are short-term and in response only
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to precipitation events; this is consistent with the definition of ephemeral flow. This would cover certain ‘other allow-
able’ discharges that are permitted under the construction and the multi-sector general permit for stormwater. Like-
wise due to the unique nature of discharges authorized under the De Minimus General Permit (AZG2004-001) there
may be instances where the use of ephemeral standards may continue to be adequate, and in response to comments to
retain flexibility for this limited class. The following language has been added to R18-11-101 to clarify the Depart-
ment’s original intent:

48. “Wastewater” does not mean:

1. Stormwater;

2.  Discharges authorized under the De Minimus General Permit;

3. Other allowable non-stormwater discharges permitted under the Construction General Permit or the
Multi-sector General Permit; or

4. Stormwater discharges from a municipal storm sewer system (MS4) containing incidental amounts of

non-stormwater that the MS4 is not required to prohibit.

Ephemeral waters that flow only in direct response to precipitation because they receive point source discharges of
stormwater regulated under a MS4 permit are ephemeral waters as defined in R18-11-101(18) and the A& W (ephem-
eral) standards apply. The formal reclassification of an ephemeral water to an EDW that will affect an MS4 permit,
will be done through rulemaking. Until or unless reclassified, those streams remain ephemeral for purposes of the
MS4 program. The rule language has been revised to cover incidental amounts of other discharges that the MS4 is not
required to prohibit in its illicit discharge detection and elimination program under 40 CFR 122.26(d)(2(iv)(B)(1).
These include, but are not limited to, air conditioning condensate, foundation or footing drains not contaminated with
process materials, irrigation, and street wash water.

The commenter correctly notes that the MS4 permits tie assessment of BMP performance to the surface water quality
standards and designated uses of the waters receiving the stormwater discharges. However, R18-11-113(D) relates to
the standard of protection for which individual discharge permits will be written and does not constitute a formal
change in designation of a waterbody. Discharges of wastewater to an ephemeral wash may be required to meet EDW
standards in permit limits, but the wash remains ephemeral until changed by rulemaking. An MS4 discharging storm-
water to such a wash would only be responsible for evaluating discharges with respect to ephemeral standards unless
and until the receiving water is otherwise designated by rule.

The Department does not have sufficient data to support the adoption of “wet-weather” standards that would apply to
Arizona surface waters only during stormwater runoff events. Given the unavailability of wet weather standards, the
default water quality standards apply to Arizona surface waters during storm events. AZPDES permitting staff will
continue to work with all the MS4 permittees to develop renewal permits and work with the regulated community to
clarify rules that are protective of the environment and reflective of local conditions.

Comment #17

Kevin Wanttaja, Salt River Project

SRP is submitting comments regarding the proposed change to the definition of effluent-dependent water (EDW) and
how implementation of the EDW rule under R18-11-113 will adversely impact SRP’s facilities.

ADEQ proposes to define an effluent-dependent water (EDW) as “a surface water, classified under R18-11-113, that
consists of a point source discharge of wastewater. An effluent-dependent water is a surface water that, without the
point source discharge of wastewater, would be an ephemeral water.” The proposed revision removes the word
“treated” from the current EDW definition so that any industrial discharge to an ephemeral water, except stormwater,
would be reclassified as a discharge to an effluent-dependent water. In the rulemaking preamble, ADEQ provides an
example of how the revised definition would be applied.

In each example, ADEQ identifies untreated cooling water from a power plant,; untreated cooling water, and waste-
water from a power plant as the regulatory triggers that would require the receiving water’s designated use to be
reclassified from ephemeral to EDW. No other industries are specifically named in the proposed rulemaking.

In reviewing a list of 181 Major/Minor AZPDES permits currently in service, only 6 permits were issued to steam-
electric facilities (< 4% of the total). Of the 6 permits, SRP identified only 2 that currently discharge to an ephemeral
water body: SRP’s Kyrene Unit K7 and Santan generating stations. Yet, ADEQ justifies the proposed rulemaking by
stating, “‘changes in this rule making also level the playing field between businesses and municipalities that are point
source dischargers.”

Furthermore, ADEQ states, “With this change, an industrial facility will be held to the same water quality require-
ments as the municipal discharger to the same waterbody.”

Municipal dischargers are different than other discharges. The initial EDW definition and rule were created because
municipal effluents typically contain higher concentrations of conventional and non-conventional pollutants than
other dischargers. (Conventional pollutants include biological oxygen demand, total suspended solids, fecal coliform,
PpH and oil and grease. Non-conventional pollutants include toxicity, chemical oxygen demand, metals and organic
compounds not on the priority pollutant list, radioactivity and color,) Municipal effluents are also known to contain
higher concentrations of ammonia, phosphate and often-times measurable concentrations of endocrine disruptors,

December 26, 2008 Page 4769 Volume 14, Issue 52



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

pharmaceuticals, polybrominated diphenyl ethers (PBDE) and perfluorinaated acids (PFAs) — chemicals which are
not commonly found in steam-electric effluents.

In comparison, permitted steam-electric facilities are required to meet stringent discharge requirements for pH, free
available chlorine, total chromium and zinc and must be free from any of the 126 priority pollutants.

ADEQ provides no other justification in the preamble for re-defining the EDW definition or R18-11-113 rule change.
Nor has ADEQ published the location of the administrative record or technical support document that provides the
foundation or basis to support the proposed rulemaking

If the proposed EDW definition and EDW rule is promulgated, and A&Wedw criteria applied, SRP’s Kyrene Unit K7
and Santan generating stations may lose their ability to discharge. If these facilities cannot discharge, they cannot
generate electrical energy needed by SRP’s 920,000 customers. This critical issue is not discussed anywhere in the
rulemaking especially in the section titled, “The preliminary summary of the economic, small business, and consumer
impact.”

For these reasons, SRP again requests ADEQ to postpone the proposed changes and continue to implement the EDW
definition and rule promulgated on March 29, 2002.

Response: Sece response #15. The effluent limitation guidelines (ELGs) referenced by the commenter, are industry
standards promulgated by rule which in themselves, and are not necessarily protective of human health and aquatic
life. For example, the ‘stringent’ ELGs for a steam electric power plant require pH to be between 6-9, similar to sur-
face water quality standards; however, total chromium can be 200 ppb which is above all surface water quality stan-
dards, except possibly ephemeral standards depending on hardness and total to dissolved ratios; total zinc can be
1000 ppb which is above all aquatic and wildlife water quality standards except possibly ephemeral, depending on
hardness and total to dissolved ratios; and Free Available Chlorine can range from 200-500 ppb, which are levels that
are toxic to aquatic life and significantly above total chlorine limits. The Clean Water Act requires permits to include
discharge limits based on both ELGs and water quality standards, the lower of which drives discharge limits at the
outfall. (40 CFR 122.44(d))

For qualifying dischargers, the rules provide for variances from certain standards if all provisions of R18-11-122 are
met. Another option would be the development of a use attainability analysis (UAA) to remove a designated use that
is not an existing use, or to adopt a subcategory of a designated use if it can be demonstrated that the existing desig-
nated use cannot be attained for one or more factors outlined in 40 CFR 131.10(g). These factors include controls that
are more stringent than those required by § 301(b) and § 306 of the Clean Water Act are necessary to attain the use
and that implementation of the controls would result in substantial and widespread economic and social impact. Con-
sidering all the options available to address SRP’s concerns, the Department anticipates that SRP will not be required
to eliminate its discharge immediately, if at all, and will continue to provide reliable electricity to its customers from
its Kyrene and San Tan generating stations.

Comment #18
Claire L. Zucker. Pima Association of Governments (PAG)

In March 2004, the state issued a De Minimus General Permit (No. AZG2004-001), which permits discharge of pol-
lutants associated with potable and reclaimed water systems. The permit also allows ADEQ to review and approve
other case-by-case short-term and/or low volume discharges that are considered De Minimus. Under the currently
proposed rule, all discharges of wastewater, including some of those clearly considered acceptable under the De Min-
imus permit would trigger A&W edw water quality standards. Therefore the proposed rules appear to conflict with
the intent of the De Minimus permit and language should be added to clarify that the De Minimus discharges do not
invoke EDW status.

PAG recommends leaving the word treated in the rule to avoid some of the complications stated above.
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

This proposed revision of the EDW definition also runs counter to current and long-standing ADEQ permitting prac-
tices. For example, ADEQ currently makes available a De Minimis General Permit under its AZPDES program (Per-
mit No. AZG2004-001) for de minimis discharges with low pollutant levels. Under the proposed EDW definition,
such permitted discharges, no matter how insignificant in amount or environmental impact, would result in trans-
forming a water otherwise classified as ephemeral into an EDW for SWQS and AZPDES permitting purposes. Per-
mittees would have no incentive to seek de minimis permit authorization, because by so doing they would effectively
convert their receiving water into an EDW under the proposed definition.

Response: See Response #16.

The definition of “effluent-dependent water” consists of a point source discharge of “wastewater.” It appears from
ADEQ’s explanation of the use of the term “wastewater” that it is intended to apply to any liquid discharge, of any
type, volume, and frequency. The definition fails to provide rational criteria distinguishing effluent-dependent waters
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from ephemeral waters at the point stream flow enters a water of the United States. Although ADEQ proposes to add
flow criteria in rule subsection R18-11-113(E) that would authorize, but not require, ADEQ to apply acute effluent-
dependent water standards to “sporadic, infrequent, or emergency point source discharges,” this new definition lan-
guage in R18-11-101(17) fails to recognize that ephemeral waters receiving point source discharges may not, in fact,
be “effluent-dependent” at the point they enter a water of the United States.

Since the definition of “effluent-dependent water” is to be used by ADEQ to apply more stringent surface water qual-
ity standards to point source discharges to ephemeral waters because those waters with the addition of discharges gain
characteristics of intermittent or perennial flows and may have little or no dilution at the point where they contribute
to a water of the United States, this definition needs to provide criteria for volume, frequency, and dilution of flow at
the point where the tributary joins a water of the United States.

Response: The Department disagrees that the proposed definition of effluent-dependent water fails to provide ratio-
nal criteria for distinguishing between effluent-dependent waters and ephemeral water, both of which are waters of
the United States. The proposed definition provides a bright-line criterion that clearly distinguishes the two categories
of surface water. The defining characteristic that distinguishes an EDW from an ephemeral water is the presence of a
point source discharge of wastewater to an ephemeral water.

The difference between ephemeral waters and effluent-dependent waters is best understood by reading the regulatory
definitions of ephemeral water and effluent-dependent water together. A comparison highlights the distinguishing
characteristic between the two categories. Ephemeral waters and effluent-dependent waters are defined primarily by
their flow characteristics. An ephemeral water is defined as a surface water that has a channel that is at all times
above the water table (i.e., a normally dry watercourse such as a wash), and that flows only in direct response to pre-
cipitation (See R18-11-101(18)). By contrast, an effluent-dependent water is a normally dry watercourse that contains
flow that is the result of a point source discharge of wastewater to the normally dry channel. The difference between
the two types of surface water is the source of flow; i.e., the presence or absence of wastewater or effluent. Since the
distinction between the two is based on hydrology, the Department disagrees that the definition of effluent-dependent
water needs to provide criteria for a minimum volume of treated wastewater, a minimum frequency of discharge, or
the availability of receiving water for dilution.

Comment #20
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

A similar issue arises with respect to stormwater permitting. ADEQ has represented in stakeholder meetings that it
will interpret the proposed EDW definition such that any ephemeral water receiving any discharge, other than storm-
water, will be treated as an EDW for SWQS purposes. However, stormwater permits authorize certain non-stormwa-
ter discharges. For example, the current Small MS4 General Permit authorizes certain “occasional incidental non-
stormwater discharges,” such as water line flushing, pumped groundwater, discharges from potable water sources,
foundation drains, air conditioning condensate, and other discharges not identified as “significant contributors of pol-
lutants.” (Permit No. AZG2002-002). Similarly, the Construction General permit allows for certain non-stormwater
discharges, including discharges from firefighting activities, air conditioning or compressor condensate, and water
used in drilling, coring or compacting soil. (Permit No. AZG2008-001). In light of the proposed EDW definition, it is
unclear how such permitted non-stormwater discharges would be treated.

The Coalition, in light of the above discussion offers a suggested definition:

Effluent-dependent water” means a surface water that consists of discharges of treated wastewater that the
Director determines create a significant aquatic ecosystem in terms of size and location that would other-
wise not exist due to flows from precipitation events alone. An effluent-dependent water is a surface water
that, without the discharge of treated wastewater creating a significant aquatic ecosystem that would other-
wise not exist due to flows from precipitation events alone, would be an ephemeral water.

Response: The Department cannot support the Coalition’s recommended definition of effluent-dependent water
(EDW) because it requires a subjective determination of the significance of an aquatic ecosystem created by the dis-
charge of “treated” wastewater before the Department could designate a surface water as an EDW. A definition of
EDW that relies on a determination of a “significant aquatic ecosystem” cannot be practically implemented. In the
absence of clearly defined and objective significance tests, the determination of significance becomes little more than
a subjective value judgment raising a danger of inconsistent decision-making when classifying EDWs.

The Department has reviewed the comments regarding the incidental authorized discharges under several of the gen-
eral permits and individual MS4 permits and has modified the rule language in R18-11-113(D). See Response #16.

Comment #21
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

ADEQ should similarly revise R18-11-113(C) by either inserting the modifier “treated” before the term “wastewa-
ter,” or by defining the term “wastewater” in that Section to mean effluent discharges from a WWTP. Additionally,
ADEQ could simply replace the term “wastewater” in the proposed definition with the term “reclaimed water” as
defined in A.R.S. § 49-201(31), which would make EDW regulation more consistent with Aquifer Protection Permit
and reclaimed water use regulations.
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Response: The Department disagrees with the comment that the application of these standards should be only to
municipal sewage plants. See Responses #15 and #16.

The Department disagrees with the suggestion that the term “wastewater” be replaced with the term “reclaimed
water.” Reclaimed water quality standards were not intended to be protective of surface water or aquatic and wildlife.
In particular, reclaimed water often contains residual disinfection byproducts, such as chlorine and metals, which are
toxic to aquatic life.

Comment #22
J Adrianne Settimo

Substituting the term “wastewater” for “discharges of treated wastewater,” under R18-11-113, is too broad and fails
to adequately protect surface water quality. The term “wastewater,” as stated by the ADEQ indicates that “untreated
cooling water and other industrial process waters” and “discharges of municipal and domestic wastewater,” will be
allowed to enter ephemeral waters, classifying them as effluent-dependent waters. See, R18-11-113. Making stan-
dards more flexible to allow untreated wastewater into ephemeral waters, proposed rule at R18-11-113, only puts
public health and welfare and “water quality for the protection and propagation of fish, shellfish and wildlife and for
recreation in and on the water,” in jeopardy. Water Quality Standards, 40 CFR 131.2 (2007). Broadening the term
allows waters possibly containing chemicals, including potential carcinogens and other pollutants to enter waterways.
The proposed rule should not be adopted as it would potentially degrade the quality of water downstream of these
ephemeral waters.

Response: The comment suggests a misunderstanding of the rule proposal. Under the current regulations, untreated
wastewaters may discharge and are being discharged into waters under ephemeral water quality standards that are not
appropriate or protective for these discharges. The current regulations are flawed precisely because they allow more
pollutants to be discharged and less protective standards to be met simply because they are untreated. This rulemak-
ing rectifies this by regulating these discharges in the same manner as treated discharges — thus they would need to
meet a higher level of protection under these new rules. See Response #17. In some cases, dischargers may have to
treat their wastewater or find other disposal options besides discharge to a surface water.

The proposed revisions are intended to clarify how A& Wedw standards are applied to any point source discharges of
wastewater (except stormwater) to ephemeral waters that create effluent-dependent waters. Point source discharges of
“wastewater,” “treated wastewater,” “untreated cooling water,” and “other industrial process waters” to ephemeral
waters, and to EDWs remain subject to regulation under the AZPDES permit program which controls the discharge
of pollutants to Arizona’s surface waters.

RI18-11-101(20); Fish consumption
Comment #23

Janet Hashimoto, Chief;: EPA Monitoring & Assessment Office

The proposed rule would narrow the definition of Fish Consumption (FC) as a beneficial use (Section R18-11-
101.20). The current FC definition broadly includes “harvesting aquatic organisms for consumption,” such as “fish,
clams, turtles, crayfish, and frogs” whereas the proposed new definition would pertain strictly to fish. The FC defini-
tion affects which water bodies can qualify for protection under ADEQ standards for human consumption of aquatic
organisms. By narrowing the definition, ADEQ would preclude determination of water body impairment on the basis
of human consumption of pollutant-contaminated aquatic organisms other than fish.

Even if ADEQ currently only relies on consumption of fish to designate water bodies for FC, the proposed rule does
not provide a rationale as to why narrowing the definition is warranted. In the future, ADEQ or other interested par-
ties may identify water bodies in which humans are consuming aquatic organisms other than fish. A broad definition
of fish consumption is not without precedent in other areas; for example, several California Regional boards have
established a commercial or sport fishing (CMM) beneficial use that pertains not only to fish but to shellfish and
other organisms intended for human consumption or bait purposes.

Response: The Department agrees. While fish are the only organisms that are currently being sampled in support of
the fish consumption designated use, it is important to address the possibility that other aquatic organisms are being
harvested and consumed or may be in the future. Except for the added acronym of the term, “fish consumption,” the
original definition will remain unchanged.

RI18-11-101(24), Igneous lake
Comment #24
Claire L. Zucker. Pima Association of Governments (PAG)

An igneous lake would be one that is floored by igneous geology and soils including volcanic or plutonic igneous
materials.

Jim F. DuBois. City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

Volume 14, Issue 52 Page 4772 December 26, 2008



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

The definition in rule of “igneous lake” uses the criteria of “volcanic or basaltic,” whereas the guidance document
says “volcanic/granitic lithology.” ADEQ shouldn’t use conflicting definitions and should get the geologic terms
straight. If the important factor is the permeability of the rock beneath the lake, the rule should just distinguish
between hard rock substrate and soft rock/alluvial substrate.

Response: The Department agrees there is need for clarification and the definition has been revised as follows:
24. “Igneous lake” means a lake located in volcanic, basaltic, or granitic geology and soils.”

R18-11-101(28); Outstanding Arizona Water

Comment #25

Claire L. Zucker. Pima Association of Governments (PAG)

The definition for “Outstanding Arizona Water” should match the previous definition of a Unique Water and be writ-
ten as follows “Outstanding Arizona Water means a surface water that is classified as an outstanding state resource
water by the Director under R18-11-112.” This clear definition removes any ambiguity about which waters are desig-
nated as OAW. By including some explanatory information in the definitions Section, but not all of the information in
R18-11-112, contradicting interpretations about what constitutes an OAW might be introduced.

D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

ADEQ proposes to use the term “Outstanding Arizona Water” (“OAW?”) in lieu of the term “unique water” in its pro-
posed SWQS. This definition fails to address the most important characteristic of an OAW — that the water has been
designated an OAW by ADEQ pursuant to the proposed R18-11-112. The criteria (a) — (c) in the proposed OAW def-
inition are already adequately addressed under the OAW designation criteria in R18-11-112. The current definition
suggests that a water could qualify as an OAW without being designated as such, which would eliminate essential
public participation in making such designations. The OAW definition would also confuse permittees as to particular
permit conditions that would apply only to OAWs, and give rise to potential conflicts with the language in R18-11-
112. ADEQ should revise the definition of OAW to mean “a surface water that is classified as an outstanding state
resource water by the Director under R18-11-112.”

Sydney Hay. Arizona Mining Association

The AMA concurs with the Coalition’s comment that the proposed new definition of outstanding Arizona water
(“OAW”) at A.A.C. R18-11-101(28) suggests that waters may qualify as OAWs even without being classified by
rule, which is inconsistent with the text of A.A.C. R18-11-112(A). The AMA supports the Coalition’s suggested revi-
sion to that definition.

Response: The Department agrees that an OAW must be classified by the Director through formal rulemaking and
has revised the definition of OAW as follows:

28. “Qutstanding Arizona Water (OAW)” means a surface water that is classified as an outstanding state
resource water by the Director under R18-11-112.

Comment #26
Sandy Bahr, Sierra Club Grand Canyon Chapter

We are supportive of the name change for “Unique Water” to “Outstanding Arizona Water” as it does accurately
describe the nature of the waters listed.

Response: The Department appreciates the Sierra Club’s support for the Department’s proposed change in terminol-
ogy from “unique water” to “Outstanding Arizona Water.” The Department agrees that it more accurately describes
the nature of surface waters that are classified as outstanding state resource waters and the term is more consistent
with the terminology used in federal regulations to describe waters that are protected under Tier 3 of the federal anti-
degradation policy.

RI18-11-101(29); Partial-body contact (PBC)
Comment #27
Sandy Bahr, Sierra Club Grand Canyon Chapter

We remain concerned about the Partial Body Contact designation and continue to support a Full Body Contact desig-
nation for all water bodies in which people recreate. Especially for children, there is no real practical difference
between Partial and Full Body Contact. Our designated uses and standards should be set to protect the most vulnera-
ble.

To simplify the standards and to promote better understanding of the rule and better water quality overall, we suggest
designating all of Arizona’s surface water for full body contact (FBC) recreation use and to eliminate the partial body
contact (PBC) designated use and standards, unless it is clear that children do not have access to the area. Because
there is almost no difference between partial body contact and full body contact when it comes to children, we think
the most protective standards possible should apply to all of these surface waters in order to adequately protect the
health of young children. We would like the Department to build in some kind of safety factor in determining these
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limits and would rather see it default to the higher standards. Unfortunately, most of the standards are established
based on the average weight of a human adult male (70 kilograms).

Response: The Department did not make a substantive change to the definition of “partial body contact recreation” in
this rulemaking nor did the Department adopt the full body contact designated use for all surface waters in Arizona
where people may recreate. To derive PBC criteria, the methodology for non-carcinogenic pollutants was used. This
results in few differences between the two sets of numeric water quality criteria for the two designated uses.

The Department appreciates the commenter’s concerns but believes there is sufficient evidence that a PBC standard is
warranted, especially in Arizona where many of our streams are intermittent or ephemeral and many urban lakes are
managed for incidental contact.

While the functional differences between full body contact and partial body contact have narrowed due to the adop-
tion of more realistic exposure assumptions, the Department believes it is important to continue to differentiate
between the two uses due to the influence of flow on the overall probability of exposure. For created waterbodies
such as listed canals and most effluent-dependent streams, full body contact is not considered an appropriate use. In
ephemeral waterbodies, the random and episodic nature of the flow precludes “chronic” consumption (small amounts
over a long period of time) and severely limits the likelihood for carcinogenic exposure. It is only in perennial rivers,
streams, and lakes that recreational full body contact is likely to occur. See Response #145 for more discussion on
how standards are derived for these two designated uses. See Response #127 for discussion on safety factors in risk
analysis.

RI18-11-101(31); Pollutant
Comment #28

Jim F. DuBois. City of Tucson — Department of Transportation

The ADEQ should not diverge from the statutory wording for this term [pollutant]. In doing so, it seems that “sub-
stances and chemicals” was dropped. The terms “other agricultural chemicals,” “munitions” and “petroleum prod-
ucts” are awkward when converted to the singular. ADEQ should consider deleting this definition and simply relying
on the statutory definition of A.R.S. § 49-201(29).

Response: The current definition mirrors statutory language. The Department has restated the current definition
using italics and the statutory citation, following rule writing guidelines. No change has been made to the rule.

RI18-11-101(35),; Regulated discharge; R18-11-107.01
Comment #29
D. Lee Decker (Gallagher & Kennedy)., Surface Water Quality Standards Coalition

Under proposed R18-11-101(35), ADEQ defines a “regulated discharge” triggering antidegradation review as a
“point source discharge regulated under an AZPDES permit, a discharge regulated by a § 404 permit, and any dis-
charge authorized by a federal permit or license that is subject to state water quality certification under § 401 of the
CWA.” The proposed definition of “regulated discharge” violates the statutory restriction on ADEQ authority to
impose more stringent requirements than the CWA and related federal regulations. See A.R.S. § 49-255.01(B). This
definition is also inconsistent with EPA guidance entitled “Tier 2 Antidegradation Reviews and Significance Thresh-
olds,” (August 10, 2005) (copy enclosed as Attachment A). The Coalition recommends that ADEQ revise this defini-
tion to be consistent with EPA’s approach — that only new or expanded point source discharges under AZPDES or
new or expanded discharges under sections 401 and 404 of the CWA qualify as “regulated discharges™ for purposes
of antidegradation review.

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ’s proposed antidegradation definition is inconsistent with Arizona law.

The proposed definition of “regulated discharge” found at A.A.C. R18-11-101(35) is more restrictive than the CWA
and therefore violates A.R.S. § 49-255.01(B) that limits ADEQ authority to those requirements found within the
CWA. The proposed definition is also inconsistent with the EPA guidance entitled Tier 2 Antidegradation Reviews
and Significance Thresholds, August 10, 2005 (Attachment #10). Pima County requests that ADEQ revise its pro-
posed definition to be consistent with EPA guidance which stipulates that only new or expanded point source dis-
charges under AZPES or new or expanded discharges under sections 401 and 404 of the CWA qualify as “regulated
discharges” for purposes of antidegradation review.

David E. McNeil. City of Tempe

ADEQ has indicated in stakeholder meetings that antidegradation review applies to all facility seeking permit cover-
age. Tempe is unaware of any other state that extends antidegradation review beyond new or expanded facilities and
ADEQ has not clearly explained how antidegradation review would apply to existing facilities seeking permit
renewal. The only suggestion made by ADEQ staff during the stakeholder process in response to questions regarding
how and when antidegradation review would apply to existing facilities was that it could be applied when standards
were changed. Tempe is very concerned with the suggestion implying that if 20% of assimilative capacity for a pol-
lutant is consumed for a Tier 2 water body, and a standard becomes more stringent, that a discharger might be forced
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to completely redesign and rebuild a treatment facility in order to accommodate the reduction in assimilative capacity
resulting from the standards change. There is no way for a municipality to anticipate all future changes in a standard
when designing a treatment facility to meet current and future antidegradation requirements. Tempe requests a clear
explanation of how and when antidegradation will be applied to existing facilities, and recommends limiting this rule
to new, expanded, or reconstructed facilities.

Svdney Hayv. Arizona Mining Association

The AMA fully supports the Coalition comments on antidegradation, particularly the comment that antidegradation
review should apply only to new or modified discharges (i.e., increased or new pollutant loadings), not to renewals of
existing permits with no changes (or to aspects of an existing discharge that will not be changed). To the best of the
AMA’s knowledge, that is how EPA and neighboring states implement antidegradation reviews. The AMA does not
even understand how an antidegradation review of an existing discharge would be conducted, especially given that
applicable standards likely would have changed over the life of the discharge (making analysis of assimilative capac-
ity in the past a moving target).

Response: The Department disagrees that the proposed definition of “regulated discharge” in the surface water qual-
ity standards rules violates any statutory restriction found in A.R.S. § 49-255.01(B). A.R.S. § 49-255.01(B) does not
apply to the adoption of the surface water quality standards rules under § 303(c) of the Clean Water Act (CWA).
Rather, it applies to the Department adoption of rules regarding the AZPDES permit program.

The Department disagrees that the proposed definition of “regulated discharge” is more stringent than, or conflicts
with, any requirement of the Clean Water Act. There is nothing in the Clean Water Act that defines “regulated dis-
charges” and the Department’s definition simply summarizes applicable CWA regulations.

The Department has reviewed the comments and revisited EPA guidance document titled Tier 2 Antidegradation
Reviews and Significance Thresholds and has changed the rule to limit the Tier 2 antidegradation tier to “new or
expanded” point source discharges. R18-11-107.01(B)(3) has been revised as follows to modify when the Tier 2 anti-
degradation review is triggered:

3.  Antidegradation review. Any person proposing a new or expanded regulated discharge under an individual
AZPDES permit that causes significant degradation shall provide the Department with the following infor-
mation:

R18-11-101(40), Significant degradation; R18-11-107.01(B)(2)
Comment #30
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

Additionally, ADEQ’s proposed definition of “significant degradation” under R18-11-101(40) ties the calculation of
significant degradation of Tier 2 waters to the “critical flow conditions,” which is defined as “the lowest flow over
seven consecutive days that has a probability of occurring once in 10 years.” This definition also provides that signif-
icant degradation includes (a) the consumption of 20 percent or more of the available assimilative capacity for a pol-
lutant of concern at critical flow conditions, or (b) any consumption of assimilative capacity beyond the cumulative
cap of 50 percent of assimilative capacity. This language is redundant with, and arguably inconsistent with, the provi-
sion proposed in R18-11-107.01(B)(2) regarding significant degradation. The Coalition recommends that the defini-
tion of “significant degradation” be deleted or that ADEQ simply reference the language in R18-11-107.01(B)(2) as
the definition.

Response: The Department disagrees that the proposed definition of “significant degradation” should be deleted and
that it is redundant or inconsistent with the provisions of A.A.C. R18-11-107.01(B)(2). The term “significant degra-
dation” is an essential term used in the proposed antidegradation implementation rule at R18-11-107.01. Since it is
actually used in the rules relating to Tier 2 antidegradation implementation procedures, a definition is useful to help
the regulated community and the general public read and understand the rules. The term “significant degradation™ has
a specific meaning outside the normal, common meanings of the words that make up the phrase. No change has been
made.

The Department agrees that “critical flow condition” is an important concept for significant degradation and has
revised R18-11-107.01(B)(2) as follows:
2. Aregulated discharge that meets the following criteria, at critical flow conditions, does not cause significant
degradation:
Comment #31

Sandy Bahr. Sierra Club Grand Canyon Chapter

The definition of “Significant degradation” is troublesome in that it allows one discharge to consume as much as 20
percent of the assimilative capacity for a pollutant under conditions in which only 50 percent of the assimilative
capacity is remaining. This definition is not protective of the surface water quality standards or the designated uses,
especially in light of the rapid growth in Arizona. We strongly recommend that the ADEQ reconsider this proposal
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and instead implement the original definition the agency proposed which defined significant degradation as less than
10 percent of the assimilative capacity for a pollutant.

Response: The comment appears to reflect a misunderstanding of the Department’s proposals regarding the signifi-
cant degradation thresholds that trigger comprehensive Tier 2 antidegradation review procedures. The intent of the
Tier 2 antidegradation policy is to maintain and protect existing water quality in Arizona’s high quality surface
waters. The Tier 2 antidegradation policy does not allow significant degradation of existing water quality without
making demonstrations that: 1) there are no reasonable, cost-effective alternatives to lowering water quality, and 2)
that allowing degradation is necessary to accommodate important social and economic development. The purpose of
the Tier 2 antidegradation policy is to limit degradation of high quality surface waters and the consumption of avail-
able assimilative capacity in those waters.

The Department chose to target Arizona’s Tier 2 antidegradation policy on regulated discharges that result in signifi-
cant degradation of high quality surface waters. The Department has some discretion in determining what constitutes
significant degradation that triggers detailed antidegradation review procedures. The Department followed EPA guid-
ance and defined significant degradation in terms of the percent consumption of available assimilative capacity for
pollutants in high quality surface waters. The Department proposed to define significant degradation as either: 1) the
consumption of 20 percent of the assimilative capacity for a pollutant by a regulated discharge, or 2) the consumption
of any percentage of assimilative capacity by a regulated discharge once 50 permit of the assimilative capacity for a
pollutant has been used. The second significance threshold is often called a cumulative cap on the use of the total
assimilative capacity of a surface water. Once 50 percent of the total assimilative capacity has been consumed in a
high quality surface water, any use of available assimilative capacity constitutes significant degradation. On the other
hand, if more than 50 percent of the total assimilative capacity for a pollutant is available in a high quality surface
water, then a regulated discharge may consume up to 20 percent of the available assimilative capacity for a pollutant
before the lowering of water quality is considered significant degradation. The allowable consumption of up to 20
percent of available assimilative capacity only applies when more than 50 percent of the total assimilative capacity
remains available in the surface water. The adopted 20 percent significant degradation threshold coupled with a
cumulative cap represents a reasonable approach that maintains and protects existing water quality in high quality
surface waters without unnecessarily triggering detailed Tier 2 antidegradation review requirements on regulated dis-
charges.

EPA has recognized that states may adopt significance thresholds as part of their Tier 2 antidegradation implementa-
tion policies [See EPA policy memorandum by Ephraim S. King, Tier 2 Antidegradation Reviews and Significance
Thresholds, U.S. Environmental Protection Agency, Office of Water (August 10, 2005)]. EPA has afforded states dis-
cretion in determining what constitutes significant degradation for purposes of Tier 2 antidegradation reviews. EPA
has accepted a number of approaches to defining significance thresholds that trigger comprehensive Tier 2 antidegra-
dation reviews. States have adopted significance thresholds that range from five percent of assimilative capacity to as
much as 33 percent of assimilative capacity. The adopted significance thresholds are well within ranges that have
been approved by EPA. Moreover, the Department’s approach of combining the 20 percent significance threshold
with a cumulative cap of 50 percent is an approach that has been recommended by EPA.

R18-11-101(42); Total nitrogen
Comment #32

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

The proposed definition of Total Nitrogen is inaccurate and should be revised to eliminate a reference to ammonia
H3).

Response: The Department did not propose any revisions to the definition of “total nitrogen” in this rulemaking. The

Department disagrees that the definition should be revised to eliminate ammonia. Total nitrogen includes the follow-

ing forms of nitrogen that are of greatest interest in water and wastewater. These forms are, in order of decreasing oxi-

dation state, nitrate, nitrite, ammonia and organic ammonia. All of these forms of nitrogen, as well as nitrogen gas,
are biochemically interconvertible and are components of the nitrogen cycle. They are all elements of total nitrogen.

RI18-11-101(45); Urban lake
Comment #33

Jim F. DuBois, City of Tucson — Department of Transportation

The use of the term “small” renders this definition subjective. ADEQ’s guidance document for narrative nutrients in
lakes doesn’t seem to restrict this category by size. ADEQ should delete or quantify this modifier.

Response: The Department agrees that urban lakes are defined by their location, not by their size. The definition as
been modified as follows.

45. “Urban lake” means a manmade lake within an urban landscape.
RI18-11-101(47); Wadeable stream
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Comment #34

Robert S. Lynch, Irrigation & Electrical Districts Association of Arizona:

“Wadeable stream” is new, but according to the definition, a wadeable stream could be 8.5 feet deep (8.5 x 1 c.f.s. =
8.5). Later, in R18-11-118.01, the rule refers to a wadeable perennial stream. Are these streams different? If so, the
definitions should be clarified.

Robert A. Hollander, City of Phoenix

Wherever the term “wadeable stream” is used throughout the rules (e.g. R18-11-108.01, R18-11-108.02, R18-11-
108.03) it is always linked to “perennial.” Therefore, the definition should include the term “perennial,” such as
“’Wadeable stream’ means a perennial stream where the product of the water depth in feet multiplied by the velocity
of the water in feet per second is less than nine.”

Response: The Department agrees that the definition of “wadeable stream” should be clarified. The proposed defini-
tion of “wadeable” was based on a “rule of thumb” that Department water quality monitoring staff used to determine
whether a stream could be safely waded. However, the rule of thumb was not helpful to the general public.

The term “wadeable” has been defined rather than the phrase “wadeable stream.” The word “stream” has been
removed from the phrase to avoid any potential confusion over whether there is a difference between “wadeable
stream” and “wadeable, perennial stream.” By removing the word, “stream,” the separate modifiers, “wadeable” and
“perennial” are each defined in the definition Section. These separate definitions help the public understand where
the proposed biocriteria and narrative bottom deposits standards apply. The definition, which had been proposed as:
“[w]adeable stream means a stream where the product of the water depth in feet multiplied by the velocity of the
water in feet per second is less than nine,” has been revised as follows:

47. “Wadeable” means a surface water can be safely crossed on foot and sampled without a boat.
R18-11-102. APPLICABILITY
Comment #35

Fred H. Gray. City of Tucson — Parks and Recreation Department

ADEQ has removed from applicability certain types of manmade impoundments. However, another type of manmade
impoundment that should not be governed by these rules is impoundments storing reclaimed water for beneficial use.
ADEQ should include storage impoundments used for reclaimed water.

Claire L. Zucker. Pima Association of Governments (PAG)

ADEQ has removed from applicability certain types of manmade impoundments; however, impoundments storing
reclaimed water for beneficial use should also be exempted from these rules. Storage impoundments used for
reclaimed water are comparable to impoundments that are part of the waste treatment system. Reclaimed water per-
mits cover reclaimed storage ponds and require discharge to them to meet reclaimed water quality standards, making
surface water quality standards inappropriate for these facilities.

Jim F. DuBois, City of Tucson — Department of Transportation

ADEQ has removed from applicability certain types of manmade impoundments. However, one significant type of
manmade impoundment, which should not be regulated by this rule, has not been included in R18-11-101(A) —
impoundments storing reclaimed water for beneficial use. ADEQ should list reclaimed water storage impoundments
in this subsection among the instances in which the proposed rule does not apply. This type of facility is comparable
to impoundments that are part of the waste treatment system, which are currently excluded under R18-11-102(B)(1).
Reclaimed water permits already cover reclaimed storage ponds and require discharge into them to meet reclaimed
water quality standards. Surface water quality standards are inappropriate for these facilities, and ADEQ should
exclude them from applicability.

Response: The Department disagrees. The exemption in R18-11-102 is patterned after language in 40 CFR 122.2.
Discharges to reclaimed ponds that are built in a water of the United States (WUS) are not exempt, and will continue
to be regulated according to the provisions of the Clean Water Act. Reclaimed standards are not, and were not
intended to be, protective of surface waters or aquatic life. In particular, reclaimed water often contains residual disin-
fectants, such as chlorine, that are incompatible with aquatic life. Reclaimed waters may contain high concentrations
of metals and other pollutants above the standards and that may be toxic to aquatic life.

Comment #36
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

ADEQ provides in its proposed R18-11-102(B)(2) to exempt from the SWQS rule any “man-made surface impound-
ment and associated ditches and conveyances used in the extraction, beneficiation, or processing of metallic ores that
is not a surface water or is located in an area that once was a surface water but no longer remains a surface water
because it has been and remains legally converted.” [emphasis added]. This exemption is circular — its suggests that
an impoundment used for mineral processing is not a surface water unless it is a surface water. ADEQ should there-
fore remove from this Section the following language: “is not a surface water or” to avoid confusion as to which sur-
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face impoundments are exempt from SWQS regulation. ADEQ should also include storage impoundments used for
reclaimed water among the instances in which the proposed rule does not apply. This type of facility is comparable to
impoundments that are part of the waste treatment system. Reclaimed water permits cover reclaimed storage ponds
and require discharge to them to meet reclaimed water quality standards. Surface water quality standards are therefore
inappropriate for these facilities, and only serve to frustrate water conservation efforts relying on reclaimed water.

Response: The Department adopted editorial revisions only to the current exclusion for mining impoundments and
associated ditches and conveyances at R18-11-102(B) in this rulemaking. While the Department agrees that the cited
phrase “that is not a surface water or is located in an area that once was a surface water but no longer remains a sur-
face water because it has been and remains legally converted” is somewhat circular, the Department disagrees that it
should be removed from the final rules. A review of the history of the mining impoundment exclusion is necessary to
understand the reasons for not revising the circular language cited in the comment.

The Department originally proposed the mining impoundments exclusion in the 1992 rulemaking of surface water
quality standards. The original language of the mining impoundments exclusion was similar to the current R18-11-
102(B)(2) with one important difference. As originally proposed and adopted, the mining impoundment exclusion
exempted certain mining impoundments from water quality standards provided discharges from those impoundments
were permitted under the NPDES permit program. The mining impoundments exclusion did not include language
limiting the excluded mining impoundments to those that were created outside what would otherwise be considered
waters of the United States.

In September 1993, EPA disapproved the mining impoundments exclusion as proposed by the Department. EPA dis-
approved the exclusion on the ground that it excluded entire categories of mining-related impoundments without any
regard as to whether specific impoundments were waters of the United States. In disapproving the exclusion, EPA
Region 9 stated in its disapproval letter that Arizona must either repeal the mining impoundment exclusion or “other-
wise revise its regulations in order that those impoundments which are waters of the United States are governed by
appropriate water quality standards.”

The Department subsequently proposed the repeal of the mining impoundments exclusion to resolve EPA’s disap-
proval of that provision. The proposed repeal was strongly opposed by the Arizona Mining Association and led to a
stakeholder effort to explore the second alternative offered by EPA Region 9 to resolve the disapproval; i.e., the
appropriate revision of the language of the mining impoundments exclusion. There was an extensive stakeholder
effort in 1995-1996 to come up with acceptable language that would appropriately limit the mining impoundments
exclusion. The language that the commenter states is circular is the revised language that was acceptable to EPA and
resolved its concerns. EPA approved the current language of the mining impoundments exclusion by letter to the
Department dated April 26, 1996. No change has been made to the rule.

R18-11-107.01 ANTIDEGRADATION CRITERIA
Comment #37

Claire L. Zucker. Pima Association of Governments (PAG)

Several of our member jurisdictions are concerned that the Antidegradation Implementation Procedures are not yet
ready for inclusion in the rule. They feel that the previously released guidance document is much better and should
continue to be used rather than putting new language into rule. The term “baseline water quality” aptly describes the
water quality of streams for the purposes of applying antidegradation rules, and should be used instead of the term
“existing water quality” throughout this Section.

Response: The Department is required by federal regulation to develop and adopt a statewide antidegradation policy
and to identify methods for implementing the antidegradation policy (See 40 CFR 131.12). The statewide antidegra-
dation policy for Arizona is prescribed in the surface water quality standards rules at A.A.C. R18-11-107. Versions of
the antidegradation policy have been in Arizona’s water quality standards rules since 1968 [See Section 6-2-5, Water
Quality Standards for Surface Waters in Arizona, State Department of Health, Water Quality Control Council, July,
1968.] While Arizona has had an antidegradation policy in rule for 40 years, the Department has not identified meth-
ods for implementing Arizona’s antidegradation policy in rule. EPA has recommended since 1986 that the Depart-
ment identify methods for implementing the statewide antidegradation policy. The Department has produced several
antidegradation implementation procedures guidance documents over the last 20 years. This rulemaking adopts anti-
degradation policy implementation criteria based on the updated guidance document (4Antidegradation Implementa-
tion Procedures (April, 2008)).

The lack of antidegradation implementation procedures in rule was identified by EPA as a deficiency of the water
quality standards rules during the 1992 rulemaking. The U.S. Fish & Wildlife Service notified the Department
through the consultation process under § 7 of the Endangered Species Act that the lack of antidegradation implemen-
tation procedures for the antidegradation rule could result in an incidental take of threatened and endangered species.
Other stakeholders in the 1992 rulemaking expressed concern that the preparation and adoption of the Department
Implementation Guidelines for the State of Arizona Antidegradation Standard should be subject to formal rulemaking
procedures because they believed that the guidelines qualified as rules under the Arizona Administrative Procedures
Act. The Department agrees that antidegradation implementation procedures are necessary elements of the water
quality standards program and that they are required by EPA regulations implementing the Clean Water Act.
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The Department responded to comments received in the 1992 rulemaking that antidegradation implementation proce-
dures should initially be contained in guidance documents and that the Department could subsequently make deci-
sions regarding which procedures should be incorporated into rule after gaining some practical experience. Sixteen
years later, the Department has written a comprehensive Antidegradation Implementation Procedures guidance docu-
ment and, for the first time, proposes to adopt elements of the guidance document as objective bases for determining
compliance with the Antidegradation Rule (R18-11-107.01). The Department disagrees that the antidegradation crite-
ria are not ready for inclusion in rule after more than 20 years of development.

The Department received numerous comments on the Implementation Procedures for the Narrative Standards which
are outside the context of this rulemaking. The implementation procedures will be adopted as policy when finalized.
The Department has provided responses to those comments directly to the authors and will contact them to participate
in upcoming worksessions for the Impaired Waters Identification rule and AZPDES permit program rulemakings, as
appropriate. To avoid any confusion, the Department is modifying the title of the rule to read: Antidegradation Crite-
ria.

RI18-11-107.01(A)

Comment #38

Karlene Martorana, (Rvley Carlock & Applewhite) Irrigation Districts

The Proposed Rules appear to attempt to regulate all canals through Tier 1 of the antidegradation rules, Proposed
Rules R18-11-107 and R18-11-107.01, and the Antidegradation Implementation Procedures.

By law, these regulations can only regulate water in canals to the extent that the canal otherwise qualifies as “surface
water.” However, the Tier 1 protection appears to attempt to directly regulate water in canals by prohibiting degrada-
tion of the water quality and by requiring that water quality standards be achieved. The Antidegradation Implementa-
tion Procedures state that Tier 1 protection constitutes the “default protection level” for all surface waters, including
canals. Through the Antidegradation Implementation Procedures and the antidegradation rules, it appears that ADEQ
is attempting to exercise jurisdiction over the water in all canals.

However, ADEQ does not have jurisdictional authority to regulate water in all canals. Pursuant to A.R.S. § 49-221,
ADEQ can implement water quality standards only for “navigable waters.” The Arizona Revised Statutes incorporate
the definition of “navigable waters” from the CWA. A.R.S. § 49-201. The CWA defines “navigable waters” as
“waters of the United States, including the territorial seas.” 33 U.S.C. 1362(7). The Proposed Rules define “surface
water” as a “water of the United States.”

The definition does not contain any changes from the current definition, and it is very similar to the definition of
“waters of the United States” found at 33 CFR 328.3 and 40 CFR 230.3. Most canals do not fit into this definition of
surface water. Most canals are not used for interstate or foreign commerce or recreational purposes, nor are they an
interstate water, a river or stream, an impoundment or a tributary to a surface water. When a canal does not fit into
ADEQ’s definition of “surface water” or the definition of “water of the United States,” that canal is not a “navigable
water” and ADEQ does not have authority to regulate the water in such canals.

For the reasons stated above, we request that ADEQ clarify the Proposed Rules to only apply to canals that otherwise
qualify as “surface water.”

Robert S. Lynch, Irrigation & Electrical Districts Association of Arizona

R18-11-107.01 attempts to redefine “surface water,” and includes “canals” despite the definition of “surface water” in
R18-11-101 (which doesn’t mention canals). Only those canals listed in Appendix B have been treated as surface
waters and the provision of “canal” in R18-11-107.01 should include a limitation to “as listed in Appendix B.”

Response: The Department does not intend to expand the regulation of canals through this anti-degradation provi-
sion. The Department agrees that not all canals are regulated and would not be subject to this provision. Canals that
are not listed specifically in Appendix B of the standards rule will continue to be evaluated on a case-by-case basis as
issues arise to determine if they otherwise qualify as a surface water.

The Department agrees to clarify the references to a canal in R18-11-107.01(A)(1)(e) and R18-11-107.01(A)(3) by
adding the phrase, “listed in Appendix B” after “a canal” to each of the cited references. There was no intent to regu-
late water quality in all canals or to exercise jurisdiction over the water in all canals by including the reference to
canals in R18-11-107.01(A)(1)(e). The Department’s intent was to clarify how antidegradation is implemented for
those canals that are regulated as surface waters and identified in Appendix B of the surface water quality standards
rules. The following subsections have been revised as follows:

RI18-11-107.01(A)(1)(e)
A canal listed in Appendix B.
RI18-11-107.01(A)(3)

Except as provided in subsections (E) and (F), Tier 1 antidegradation review requirements are satisfied for a
point source discharge regulated under an individual AZPDES permit to an ephemeral water, effluent-dependent
water, intermittent water, or _a _canal listed in Appendix B, provided water quality-based effluent limitations
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designed to achieve compliance with applicable surface water quality standards are established in the permit
and technology-based requirements of the Clean Water Act for the point source discharge are met.

Comment #39

<

The proposed antidegradation rule appears to apply to all “intermittent waters,” “ephemeral waters,” and “canals”
regardless of their connection to a water of the United States. The rule should clarify that antidegradation protection
applies only to intermittent waters, ephemeral waters, and canals that are waters of the United States.

Response: The Department disagrees that the antidegradation rules should include additional language to clarify
where the antidegradation rule applies. The Department addresses applicability of the surface water quality standards
rules, including the antidegradation rules, in R18-11-102 (A), which clearly states that the surface water quality stan-
dards (including antidegradation) apply to “surface waters” (defined in R18-11-101(41)).

RI18-11-107.01(A4)(2)
Comment #40
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

ADEQ provides in proposed R18-11-107.01(A)(2) that a “regulated discharge shall not cause a violation of a surface
water quality standard or a wasteload allocation established in a total maximum daily load under 11 A.A.C. 6.” It is
not clear what is meant by causing a violation of a wasteload allocation established in a total maximum daily load. In
other relevant contexts, regulations and/or permits refer to a discharge being “consistent” with a wasteload allocation
and associated total maximum daily load (see Arizona’s Construction General Permit (Part [.D.4.b); EPA’s Construc-
tion General Permit (Part 1.3(C)(5)(a)); and EPA’s 2000 Multi-Sector General Permit (Part 1.2.3.8.2). Also, the refer-
ence to 11 A.A.C. 6 appears to be mistaken. Based on these observations, the language in proposed R18-11-
107.01(A)(2) should read instead as follows: “A regulated discharge shall not cause a violation of a surface water
quality standard and shall be consistent with any applicable wasteload allocation established in a total maximum daily
load under Arizona Administrative Code, 18 A.A.C 18, Article 6.”

ADEQ provides in proposed R18-11-107.01(A)(3) that “Tier 1 antidegradation review requirements are satisfied for a
point source discharge regulated under an AZPDES permit” to certain waters as long as “water quality-based effluent
limitations designed to achieve compliance with applicable surface water quality standards are established in the per-
mit.” The language suggests that any point source discharge regulated under an AZPDES permit would have to
include water quality-based effluent limitations in order to satisfy Tier 1 antidegradation requirements. The Coalition
does not believe that this is the intent of this language especially given the competing language in proposed R18-11-
107.01(E) and R18-11-107.01(F) addressing certain individual and general stormwater permits. Accordingly, to clar-
ify the scope of the language in proposed R18-11-107.01(A)(3), this subsection should be revised as follows: “Except
as provided in subsections (E) and (F), Tier 1 antidegradation review requirements are satisfied for a point source dis-
charge of wastewater regulated under an individual AZPDES permit to an ephemeral water, effluent-dependent water,
or a canal provided water quality-based effluent limitations designed to achieve compliance with applicable surface
water quality standards are established in the permit and technology-based requirements of the CWA for the point
source discharge are met.”

Response: The Department agrees the language in R18-11-107.01(A)(2) needs clarification to account for TMDLs
authored by either the Department or EPA. The language has been revised as follows:

2. Aregulated discharge shall not cause a violation of a surface water quality standard or a wasteload alloca-
tion in a total maximum daily load approved by EPA.

The Department agrees that the language of R18-11-107.01(A)(3) should be revised to clarify that the provision
applies to point source discharges regulated under individual AZPDES permits and does not apply to AZPDES gen-
eral permits and storm water permits. The commenter is correct that the Department intends to take a different
approach to antidegradation implementation for AZPDES storm water permits and general permits and a clarification
is necessary. The Department made the revisions to R18-11-107.01(A)(3) as recommended by the commenter with
two differences. The Department did not add the unnecessary modifying phrase, “of wastewater” after point source
discharge and retained “intermittent water” as one of surface waters specified in R18-11-107.01(A)(3). The rule has
been revised s follows:

3. Except as provided in subsections (E) and (F), Tier 1 antidegradation review requirements are satisfied for a
point source discharge regulated under an individual AZPDES permit to an ephemeral water. effluent-
dependent water, intermittent water, or a canal listed in Appendix B provided water quality-based effluent
limitations designed to achieve compliance with applicable surface water quality standards are established
in the permit and technology-based requirements of the Clean Water Act for the point source discharge are
met.

R18-11-107.01(B)
Comment #41
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Sandy Bahr. Sierra Club Grand Canyon Chapter

We are concerned about how the baseline water quality will be established by a person seeking to discharge into any
perennial water. How will this be accomplished, and how will the agency ensure that the entity seeking to degrade the
water will provide the most accurate information? There should be strong quality control requirements on this.

We support the public participation requirements in this Section, although, considering that this Section allows for
degradation of water quality, a public hearing should also be required.

Response: The Department addresses how baseline water quality will be established in Chapter 4 of the associated
Antidegradation Implementation Procedures (April 2008) guidance document. Chapter 4 contains a summary of the
Department’s approach to determining baseline water quality, a description of the baseline water quality assessment
procedures, sampling locations and protocols, pollutants of concern, and how the Department will interpret data to
establish baseline water quality. The Department believes it is more appropriate to place the procedures related to
determining baseline water quality in guidance document versus rule.

The Department appreciates the Sierra Club’s support for the public participation procedures that the Department pro-
posed for Tier 2 antidegradation reviews. The Department does not agree that a public hearing should be required for
all Tier 2 antidegradation reviews. The proposed rule provides for public notice and an opportunity to comment on
Tier 2 antidegradation reviews of regulated discharges that cause significant degradation. The proposed rule gives
persons an opportunity to request a public hearing, but does not require a public hearing in all cases.

Comment #42

Robert S. Lynch, Irrigation & Electrical Districts Association of Arizona

Under R18-11-107.01(B), a person may explain that degradation of water has occurred because of environmental jus-
tice or social issues. Although vague as to what that means, is the converse true -- that a person may oppose the
Director’s finding of allowable degradation based upon environmental justice issues?

Response: Persons may comment in support or opposition to a regulated discharge and the Department antidegrada-
tion review. R18-11-107(B)(4) does not limit public comments, so persons may oppose a Tier 2 antidegradation
review on environmental justice grounds.

R18-11-107.01(C)(1)
Comment #43
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

Also in connection with general permits, proposed R18-11-107.01(C)(1), establishing Tier 3 protection, should be
narrowed in its application from a “direct tributary” to an OAW to 1/4 mile of an OAW, to be consistent with the
Department’s recently issued Construction General Stormwater Permit (see Part 1.D.4).

Sydney Hay. Arizona Mining Association

The AMA also agrees with the Coalition that the language in proposed A.A.C. R18-11-107.01(C)(1), applying Tier 3
antidegradation protection to any tributary to an OAW, is overbroad. This provision potentially greatly expands the
universe of Tier 3 protection, since a single OAW may have numerous direct tributaries and those tributaries may not
possess the characteristics of the OAW. Moreover, not every activity in a direct tributary will affect an OAW. The
expansion of Tier 3 protection, and the requirement to demonstrate no impact on the OAW as a result of activities
occurring in a direct tributary (proposed A.A.C. R18-11-107.01(C)(3)), should apply only to activities occurring
within a reasonable proximity of the nearest reach designated as an OAW.

Claire L.. Zucker. Pima Association of Governments (PAG)

The Tier 3 protection applies to a surface water that is an OAW or is a direct tributary to an OAW. However, the rule
does not define how far upstream that protection should extend or what constitutes a direct tributary.

Response: The Department disagrees that the scope of Tier 3 antidegradation protection for individual permits
should be narrowed to only those tributaries within 1/4 mile of an OAW. The purpose of Tier 3 antidegradation pro-
tection is to maintain and protect existing water quality in OAWs. The establishment of a limit in terms of a specified
distance to an OAW would be arbitrary and inconsistent with the general purpose of protecting existing water quality
in OAWs and prohibiting degradation.

The Department agrees that the meaning of “direct tributary” is open to interpretation. A person who proposes a reg-
ulated discharge to a tributary of an OAW must demonstrate that the regulated discharge will not degrade existing
water quality in the downstream OAW. This distance will vary depending on the specifics of a discharge scenario.
Any discharge that is determined to affect the quality of water in an OAW must be reviewed under Tier 3. If the
Department determines the discharge to the tributary will not affect the OAW, antidegradation review will proceed
based on the appropriate tier of the tributary.

The Department deleted the word “direct tributary” in both R18-11-107.01(C)(1) and (C)(3) and revised the rule as
follows:

December 26, 2008 Page 4781 Volume 14, Issue 52



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

Tier 3 antidegradation protection applies only to an QAW listed in R18-11-112(G).

[ =

A person seeking authorization for a regulated discharge to a tributary to, or upstream of. an OAW shall
demonstrate in a permit application or in other documentation submitted to the Department that the regu-
lated discharge will not degrade existing water quality in the downstream OAW.

RI18-11-107.01(D)
Comment #44

Svdney Hayv. Arizona Mining Association

Antidegradation review for Section 404 permits involving the discharge of fill material should focus on the effect of
the fill on water quality in surface waters outside the area of fill. In one sense, the fill itself could be considered deg-
radation, but such activities have been explicitly authorized under Section 404 of the CWA if the relevant regulations
are complied with (Corps regulations, EPA’s Section 404(b)(1) guidelines). This is how antidegradation reviews have
been conducted in the past, but with the significantly expanded rule language on this topic, this point should be
explicitly stated in the rule language itself.

Response: The Department agrees that an antidegradation review of § 404 permits involving the discharge of fill to a
surface water should focus on a review of the effect on surface water quality outside of the area of fill. The Depart-
ment agrees that any discharge of fill could be considered degradation per se if the Department literally applied the
requirements of the antidegradation rule; however, such a position is illogical because fill activities are clearly autho-
rized by the Clean Water Act. EPA specifically addressed the applicability of antidegradation requirements to dredge-
and-fill activities authorized under § 404 of the Clean Water Act in a guidance document called Questions and
Answers on Antidegradation (EPA, 1985). The Department agrees with the following statement in the guidance doc-
ument:

“Since a literal interpretation of the antidegradation policy could result in preventing the issuance of any wetland fill
permit under Section 404 of the Clean Water Act, and it is logical to assume that Congress intended some such per-
mits to be granted within the framework of the Act, EPA interprets 40 CFR 131.12(a)(1) of the antidegradation policy
to be satisfied with regard to fills in wetlands if the discharge did not result in “significant degradation” to the aquatic
ecosystem as defined under Section 230.10(c) of the Section 404(b)(1) guidelines.”

Arizona’s antidegradation policy does not prohibit dredge-and-fill activities that are authorized by a permit issued
under § 404 of the Clean Water Act. Like EPA, the Department interprets its state antidegradation policy to be satis-
fied with regard to activities authorized by a § 404 permit provided the discharge of fill to a surface water does not
result in “significant degradation” to the aquatic ecosystem as defined by § 230.1(c) of the § 404(b)(1) Guidelines.

The Department disagrees that the details of how the Department will conduct an antidegradation review of § 404
permits should be explicitly stated in R18-11-107.01. The proposed rule states, at R18-11-107.01(D), that the Depart-
ment will conduct the antidegradation review of a § 404 permit as part of the § 401 water quality certification process.
Reviews of individual § 404 permits will be conducted on a case-by-case basis. The Department’s Antidegradation
Implementation Procedures guidance document, dated April 2008, provides some of the requested detail on how the
Department will conduct antidegradation reviews of individual and nationwide § 404 permits.

R18-11-107.01(D) has been revised as follows to clarify how antidegradation reviews of § 404 permits will be con-
ducted:

D. Antidegradation review of a § 404 permit. The Director shall conduct the antidegradation review of any dis-
charege authorized under a nationwide or regional § 404 permit as part of the § 401 water quality certifica-
tion prior to issuance of the nationwide or regional permit. A regulated discharge authorized by a § 404
permit does not require an individual antidegradation review unless the discharge may degrade existing
water quality in an OAW or a water listed on the 303(d) List of impaired waters. For regulated discharges
that may degrade water quality in an OAW or a water listed on the 303(d) List of impaired waters, the
Director shall conduct the antidegradation review as part of the § 401 water quality certification process.

RI18-11-107.01(E)
Comment #45

Claire L. Zucker. Pima Association of Governments (PAG)

For AZPDES stormwater permits, the permittee is in compliance with their MS4 permit if they develop a Stormwater
Management Plan that contains Best Management Practices to reduce pollutant levels to the Maximum Extent Practi-
cable (MEP). The additional requirement stated in this rule “conducting monitoring activities of discharge water qual-
ity” should be deleted because it is more stringent than the AZPDES permit program requirements and not all MS4
permittees are required to monitor.
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D. Lee Decker (Gallagher & Kennedy)., Surface Water Quality Standards Coalition

Under proposed R18-11-107.01(E), ADEQ provides that an individual MS4 general stormwater permittee meets anti-
degradation requirements “if the permittee complies with the permit, including developing a stormwater management
plan containing controls that reduce the level of pollutants in stormwater discharges to the maximum extent practica-
ble and conducting monitoring activities of discharge water quality.” All language following “maximum extent prac-
ticable” in that Section should be deleted, as certain permits may not require monitoring, and compliance with the
MS4 stormwater permit should be adequate to meet antidegradation requirements. Additionally, that language vio-
lates the statutory limit that the AZPDES program be no more stringent than the federal NPDES permit program.
A.R.S. § 49-255.01(B). Furthermore, this Section should provide that it establishes all applicable antidegradation
review for individual MS4s notwithstanding any other potentially applicable language elsewhere in the proposed
rule. The title of this Section should also be revised to clarify that it applies only to individual MS4 permits, not to all
AZPDES stormwater permits.

Response: Though the Department will continue to require municipal stormwater monitoring to determine BMP
effectiveness and progress towards attaining standards, the Department has removed this requirement from the rule to
meet antidegradation criteria. Monitoring in and of itself does not achieve water quality protection. R18-11-107.01(E)
has been revised as follows:

(E) Antidegradation review of an AZPDES stormwater permit. An individual stormwater permit for a municipal
separate storm sewer system (MS4) meets antidegradation requirements if the permittee complies with the
permit, including developing a stormwater management plan containing controls that reduce the level of
pollutants in stormwater discharges to the maximum extent practicable.

RI18-11-107.01(F)
Comment #46
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

Also in connection with antidegradation review for AZPDES stormwater permitting, ADEQ proposed that a person
seeking authorization to discharge under a general permit is not required to undergo an individual antidegradation
review at the time the Notice of Intent (“NOI”) is submitted unless the discharge may affect an OAW or an impaired
water under CWA § 303(d). See proposed R18-11-107.01(F). If antidegradation review is conducted after issuance of
the permit, such review may impose additional conditions which are more appropriately imposed on a general permit
through the initial issuance process. ADEQ should therefore revise this Section so that antidegradation review occurs
only at the time of issuance of the general permit, and never at the time of submittal of an NOI, including for dis-
charges to an OAW or impaired water. This approach would be consistent with ADEQ’s recently reissued Construc-
tion General Permit (see Parts [.D.4 & 5), which simply inserts additional provisions in the permit (not individual
antidegradation review requirements) in the event of potential discharges to impaired or unique waters.

Sydney Hay. Arizona Mining Association

The provision requiring individual antidegradation review of general permit authorizations for activities that “may
affect” an OAW or an impaired water (proposed A.A.C. R18-11-107.01(F)) is vague and overly broad (e.g., for
impaired waters, the provision should be limited to activities discharging the pollutant for which the water is listed).

Anti-degradation evaluations are made on a pollutant- by-pollutant basis and are not limited to pollutants that are
causing impairments. As such, a limitation of this provision as proposed would be inappropriate.

Response: The Department disagrees that the language of R18-11-107.01(F) should be limited with regard to anti-
degradation review of discharges authorized by general permit to OAWs or impaired waters. While general permits
are typically written for a class of discharger (e.g., facility) that involves the same or substantially similar types of
operations or pollutants, it is difficult to develop a general permit that is adequately protective for impaired waters,
waters meeting standards, and waters of exceptional quality.

It is the Department’s intention to review only individual Notices of Intent (NOIs) that may degrade OAWs or
impaired waters, and condition them, if appropriate, to protect these waters and satisfy antidegradation similar to how
the Department has written the Construction Stormwater General Permit and the De Minimus General Permit. Other
alternatives might be to exclude these discharges from coverage under general permits, however, the Department gen-
erally considers this ‘blended’ approach to be adequately protective and of benefit to both the permittee and the
agency in terms of process.

The Department agrees that “may affect” may be overly broad. The Department revised R18-11-107.01(F) and
replaced “may affect an OAW” with the phrase “may degrade existing water quality in an OAW.”

F. Antidegradation review of a general permit. The Director shall conduct the antidegradation review of a reg-
ulated discharge authorized by a general permit at the time the general permit is issued or renewed. A per-
son_seeking authorization to discharge under a general permit is not required to undergo an individual
antidegradation review at the time the Notice of Intent is submitted unless the discharge may degrade exist-
ing water quality in an QAW or a water listed on the 303(d) List of impaired waters.
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R18-11-108. NARRATIVE WATER QUALITY STANDARDS
RI18-11-108(A4)(1)

Comment #47

Robert A. Hollander. City of Phoenix

This Section requires that surface waters “be free from pollutants in amounts or combinations that...settle to form
bottom deposits that inhibit or prohibit the habitation, growth, or propagation of aquatic life.” This standard is
intended to prevent excessive sedimentation and siltation in amounts that may adversely affect aquatic life.

If the standard is directed at solids, and to be consistent with R18-11-108.02.B, R18-11-108.A.1, it should state “be
free from sedimentation and siltation in amounts...” As proposed it could include toxics, which is not the intent of
this standard.

Response: The Department believes that the current standard, as written, is clear, understandable and accomplishes
this intent. There is little risk of R18-11-108(A)(1) being inappropriately applied to regulate toxic pollutants in sur-
face waters because a different narrative standard specifically requires that surface waters be free from pollutants in
amounts or combinations that are toxic to humans, animals, plants, or other organisms [See R18-11-108(A)(5)].

RI18-11-108(D)
Comment #48

Svdney Hayv. Arizona Mining Association

The proposed new standard prohibiting refuse and similar materials being placed in surface waters or on their banks
(proposed A.A.C. R18-11-108(D)) suffers from numerous problems. (1) The proposed standard is awkwardly
worded, starting out as a “free from” standard but ending with the words “or onto its banks,” which do not fit with
anything preceding that phrase. (2) ADEQ admits that this is intended as a “tool to prevent dumping,” see 14 A.A.R.
at 1287. As such, it is best addressed in the solid waste rules currently in process at ADEQ, not the water quality stan-
dards. (3) To the extent the standard applies to the “banks” of surface waters, such areas are likely outside the juris-
dictional surface waters and thus are not subject to surface water quality standards. (4) Such a provision is
unnecessary, as dumping of refuse or solid waste today is likely in violation not only of the AZPDES program, but
also the APP program and the existing solid waste rules. There is no “gap” that needs to be filled by adopting a new
standard. (5) The standard, if adopted, could have unintended (and undesirable) consequences; for example, it could
be construed to prohibit the use of waste rock or overburden from a mine site in any capacity in bank stabilization
efforts. For all these reasons, this proposed new standard should not be adopted.

D. Lee Decker (Gallagher & Kennedy)., Surface Water Quality Standards Coalition

This narrative standard violates ADEQ’s obligations under A.R.S. § 41-1052 to ensure that this rulemaking complies
with applicable law and does not exceed its statutory authority. As noted above, and as ADEQ acknowledged in its
rulemaking, ADEQ’s derives its authority to establish SWQS pursuant to the CWA, which scope is limited only to
navigable waters. However, this narrative standard expressly applies to the “banks” of streams, which do not form
part of a navigable water. Indeed, the term “banks” is itself vague and ambiguous.

This standard is unnecessary. ADEQ already prohibits wildcat dumping and regulates disposal of solid wastes. See
AR.S. § 49-701 et seq. Additionally most municipalities in the state prohibit littering and unpermitted dumping of
refuse or rubbish. As such, this proposed narrative standard provides no additional protection, but is simply unneces-
sarily redundant with other well-established programs accomplishing the same effect.

Matthew Oller. Flood Control District of Maricopa County

The District has an interest in the “rubbish” provision proposes in R18-11-108(D). The District tends to believe that it
is beyond the jurisdiction of ADEQ to adopt a rule that applies to the “banks” of watercourses, as opposed to the
waters. This could be a problem with projects that are using native material for bank stabilization. It is not clear who
would have the responsibility to clean it up. The terms are not defined, and there are other programs to govern trash
(as opposed to floatables, which are in SWQS).

Response: The Department believes that the dumping of trash in Arizona’s surface waters is a significant water qual-
ity problem that is appropriately addressed by the surface water quality standards rules. It is true that there may be
other regulatory programs that address the problem of illegal dumping (e.g., solid waste rules). However, the exist-
ence of other authorities that provide regulatory tools to address illegal dumping (i.e., by the solid waste program) is
not an argument for not using the authority provided under the water quality standards program to maintain and pro-
tect the biological, chemical and physical integrity of Arizona’s surface waters.

The Department disagrees that regulation of the banks of surface waters is “outside...jurisdictional surface waters”
and not subject to regulation under the water quality standards program. Improperly placed or managed waste on
stream banks has the potential to impact surface water quality and therefore the Department believes it can be regu-
lated under this Article. The Department agrees that last phrase in R18-11-108(D), “...into a surface water or onto its
banks,” is inconsistent with the construction of the other narratives. The last phrase of subsection (D) has been
stricken and reworded for clarity as follows:
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D. A surface water shall not contain solid waste such as refuse, rubbish, demolition or construction debris,
trash, garbage, motor vehicles, appliances, or tires.

The Department disagrees that the narrative standard is unnecessary because it may be addressed by the AZPDES
permit or APP programs. The AZPDES permit program regulates point source discharges to surface waters in Ari-
zona and not non-point source discharges of trash and garbage. The APP program regulates discharges of pollutants
to ground water. Neither regulatory program addresses illegal dumping of trash and garbage in or adjacent to surface
waters that may affect water quality. While the Department may agree that solid waste program rules address illegal
dumping, the existence of solid waste program regulations does not preclude the Department from addressing the
problem through appropriate water quality regulation. The proposed narrative water quality standard supplements
Department solid waste regulations and other local ordinances that prohibit illegal dumping and littering. The adop-
tion of R18-11-108(D) supports implementation of other Department water quality management programs such as the
§ 319 grant program to address the problem.

The proposed narrative water quality standard is clearly intended to address the significant problem of using Arizona
surface waters as illegal dumpsites for trash, garbage, and other refuse or the illegal use of tires, abandoned cars, or
old and discarded appliances for bank stabilization efforts. The new narrative standard is not intended to prohibit or
prevent properly authorized bank stabilization efforts (e.g. such as those authorized by a § 404 permit).

The Department disagrees that the new narrative standard will create any barriers to properly authorized bank stabili-
zation projects using native materials. The plain language of the proposed narrative standard states that it is intended
keep surface waters free from “solid waste such as refuse, rubbish, demolition or construction debris, trash, garbage,
motor vehicles, appliances, or tires.” This language cannot reasonably be interpreted to preclude the use of native
materials for bank stabilization projects. It is not a deficiency for the proposed narrative standard to be silent regard-
ing who has responsibility for cleaning up the trash in a surface water. The Department’s enforcement statutes for
water quality control, at A.R.S. §§ 49-261 through 49-263, assign responsibility for the violation of the proposed
“free from” trash standard to the person who violates the standard. The person who places refuse, rubbish, etc. into a
surface water would be responsible under R18-11-120.

Comment # 49
Claire L. Zucker. Pima Association of Governments (PAG)

Wildcat dumping and trash accumulation along waterways is a widespread problem that is very difficult, if not
impossible, to correct completely. If the occurrence of trash and debris on the banks of a stream were used to indicate
impairment of that stream, then most, if not all, streams in Arizona would probably be considered impaired. Jurisdic-
tions do not have the resources to ensure that all refuse stays out of the waterways at all times, so this rule should be
changed to indicate that refuse (and other stated materials) should be reduced to the Maximum Extent Practicable. In
addition, the CWA regulates water quality and it does not have jurisdiction over areas adjacent to waterways such as
stream banks. Furthermore, the term “banks” is not defined and it is unclear what constitutes a “bank” and therefore
how far outside of the waterway, this rule would apply. This rule would be particularly difficult to implement in the
urban park environment.

Jim F. DuBois, City of Tucson — Department of Transportation

This proposed Section establishes a narrative standard for refuse, rubbish, demolition or construction debris, trash,
garbage, etc., which is so stringent that virtually every watercourse in the state will not meet it. For example, park
areas that comprise the banks of urban lakes and watercourses would be out of compliance with this standard, if any
littering were to occur. The standard does not recognize that many of these areas are already managed for public use
with BMPs to control trash. Also, there are already solid waste regulations that apply. ADEQ should delete this provi-
sion. If ADEQ insists on this type of narrative, the agency should establish some specific measure of the presence of
the listed solid wastes that protects against an impairment of human health or aquatic and wildlife use, rather than
simply using the proposed “shall not contain” prescription.

D. Lee Decker (Gallagher & Kennedy)., Surface Water Quality Standards Coalition

ADEQ proposes a new and unprecedented narrative water quality standard in R18-11-108(D). In that Section, ADEQ
provides that a surface water “shall not contain refuse, rubbish, demolition or construction debris, trash, garbage,
motor vehicles, appliances, tires, or other solid waste into a surface water or onto its banks.” This proposed standard
is problematic for several reasons. First, ADEQ provides no definition of “refuse, rubbish, demolition or construction
debris.” The regulation is therefore vague, ambiguous, and subject to an overly broad application. For instance, many
projects, pursuant to state or federal permits, utilize construction material or other materials for bank stabilization.
Presumably these measures would violate SWQS, despite having the effect of preserving the integrity and quality of
the stream. Furthermore, this new narrative standard would prove unworkable, in that nearly every watercourse in the
state would be out of compliance to some degree.

Response: The Department appreciates the recognition that wildcat dumping and trash accumulation along Arizona’s
waterways are a widespread problem. The fact that wildcat dumping is a widespread problem that will be difficult to
correct is not reason to ignore the problem. The Department does not intend to hold local jurisdictions responsible for
ensuring that trash and refuse stay out of surface waters. A person who causes a violation of proposed “free from”
trash narrative standard is the person who will be held responsible for a violation. The Department disagrees that the
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standard should be expressed as the commenter recommends (i.e., that refuse and trash should be reduced “to the
maximum extent practicable.”) The water quality goal for Arizona surface waters should be that they be maintained
free from trash and rubbish. The Department does not believe it is appropriate to set a lesser water quality standard
that accepts levels of trash accumulation based on a reduction to the maximum extent practicable. The standard needs
to be protective of water quality. How it is implemented depends on the requirements of each water quality permitting
program. The adoption of a narrative water quality standard that addresses wildcat dumping will allow the Depart-
ment to focus water quality management programs, other than just enforcement, on the problem. For example, the
Department could better direct Clean Water Act § 319 grant funds to fund nonpoint source pollution control and
watershed clean-up projects to address this problem. See Response #48.

The Department has adopted other narrative and numeric water quality standards to protect human health and aquatic
life. Narrative standards such as R18-11-108(D) supplement the numeric water quality standards to protect human
health (DWS, FC, FBC and PBC) and aquatic life (A&Wc, A&Ww, A&Wedw and A&We). It is similar in nature to
other narrative water quality standards that describe general water quality goals such as surface waters shall be free
from objectionable odors, or cause off-flavor in drinking water or aquatic organisms, or change the color of a surface
water from natural background color. The narrative standard is intended primarily to protect the aesthetic qualities of
Arizona surface waters. While it is not the intent of this new narrative to be used for waterbody assessment, before the
Department could use this narrative standard in determining a waterbody as impaired for solid waste, it must develop
implementation procedures that identify the specific basis for determining that a violation of R18-11-108(D) exists
under A.R.S § 49-232(F).

R18-11-108(D) has been revised to clarify that ‘refuse, rubbish, demolition or construction debris, trash, garbage,
motor vehicles, appliances, and tires” are components of solid waste.

Comment #50
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

This narrative standard is unwieldy in its application. How would ADEQ establish TMDLs for “refuse, rubbish, dem-
olition, or construction debris”? How would such “discharges” be treated in permits? How would this standard be
enforced, as storm events frequently result in debris and rubbish being washed up to banks or into rivers? How would
such storm events resulting in “exceedances” of this narrative standard comport with stormwater permits? This narra-
tive standard is inconsistent with the purpose and history of the CWA and ADEQ surface water quality regulation,
and would prove unworkable in its application in the TMDL and permitting contexts. For this reason, and for those
discussed above, the Coalition recommends that ADEQ delete R18-11-108(D) from its proposed SWQS.

Response: The Department disagrees that the proposed narrative standard should be withdrawn because there are
questions about how the standard will be implemented in the Department water quality management programs. The
proposed “free from” narrative standard at R18-11-108(D) is no different than other narrative standards. AZPDES-
permitted discharges will be required to comply with applicable water quality standards. This means that an AZP-
DES-permitted point source discharge will not be allowed to discharge solid waste including refuse, rubbish, demoli-
tion or construction debris, trash, garbage, motor vehicles, or appliances into a surface water. AZPDES MS4 permits
will be written to control the discharges of solid waste... to the “maximum extent practicable.” Before the Depart-
ment can list a water as impaired based on that new narrative standard, a prerequisite to a TMDL, the Department
must develop implementation procedures that identify the specific basis for determining that a violation of R18-11-
108(D) exists. Aspects of the implementation procedures may then be promulgated in a future rulemaking.

The Department disagrees that the R18-11-108(D) is inconsistent with the history of the Clean Water Act or the
Department’s surface water quality regulations. On the contrary, there is a long history of this type of regulation by
EPA and at the state level. Similar “free-from” narrative standards to address the aesthetic qualities of surface waters
have been a part of water quality standards regulations since the enactment of the modern Clean Water Act (See
Quality Criteria for Water, U.S. Environmental Protection Agency (July, 1976)(the “Red Book™). See Response #49.
No change has been made to the rule.

R18-11-108(D) and (E)
Comment #51

Sandy Bahr. Sierra Club Grand Canyon Chapter

The Sierra Club supports the changes in the Narrative Water Quality Standards including the addition of subsection
(D), which prevents dumping of trash and debris in Arizona’s surface waters, and the addition of subsection (E),
establishing that a wadeable perennial stream support and maintain a community of organisms having a taxa richness.
This will help further the goal of the Clean Water Act to restore the biological integrity of the nation’s waters. Pre-
venting trash in the standards is also appropriate. Recently, we learned of a total maximum daily load (TMDL) that
was developed relative to trash in California. This may be something that the ADEQ would consider for the future in
order to help address this growing problem.

Response: The Department appreciates the support of the Sierra Club for the proposed adoption of the narrative stan-
dards at R18-11-108(D) and (E).
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RI18-11-108(E)
Comment #52

Robert A. Hollander, City of Phoenix

Insert “...with A&Wc or A&Ww designated uses...” after “A wadeable, perennial stream...” to communicate that
the narrative biological standard applies to wadeable, perennial streams with those designated uses as proposed at
R18-11-108.01(A).

Response: The Department does not believe that including the phrase “with the A&Wc or A&Ww designated uses”
in R18-11-108(E) is necessary. The proposed standard at R18-11-108(E) is already limited in its application to wade-
able, perennial streams and R18-11-108.01(A)(1) explicitly states that R18-11-108(E) applies to “a wadeable peren-
nial stream with either an aquatic and wildlife (cold water) or an aquatic and wildlife (warm water) designated use.”
No change has been made to the rule.

NARRATIVE WATER QUALITY CRITERIA

The Department is adopting a new narrative standard for biological integrity and narrative criteria for three narrative
standards: biological integrity (R18-11-108(E)); bottom deposits (R18-11-108(A)(1)); and nutrients (R18-11-
108(A)(6)). The criteria translate the narrative standard into objective bases that the Department can use for determin-
ing if the standard is being met.

With the proposed rule, the Department disseminated draft Implementation Procedures to explain the derivation of
each criterion and the use of the criterion in assessment, listing, and development of water-quality based limits for
AZPDES permits. A.R.S. § 49-232(F) requires the Department to adopt implementation procedures that specifically
identify the basis for determining that a violation of the narrative or biological criteria exists. The procedures, when
finalized, will provide this guidance and will be adopted as substantive policy.

The Department received numerous comments on the Implementation Procedures for the Narrative Standards, which
are outside the context of this rulemaking. The Department has provided responses to those comments directly to the
authors and will contact them to participate in upcoming work sessions for the Impaired Waters Identification rule
and AZPDES permit program rulemakings, as appropriate.

Comment #53

Jim F. DuBois, City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

ADEQ has drastically revised its approach to the narrative bottom deposits, biocriteria, and nutrient standards by
establishing proposed objective criteria for determining compliance with each. Indeed, ADEQ’s proposed changes to
the narrative standard are so revolutionary in their reliance on objective criteria that the Coalition questions whether
these proposed standards still qualify as “narrative.” The proposed adoption of objective criteria would overturn years
of operating under a more subjective approach and make obsolete agency guidance upon which the regulated commu-
nity has relied for some time.

The proposed narrative standards represent such a drastic and significant change, and require such detailed technical
investigation in order to understand their potential ramifications, that the Coalition requests that the narrative biocri-
teria, bottom deposits, and nutrient standard concepts (proposed R18-11-108.01, R18-11-108.02, & R18-11-108.03)
be (1) removed from the current triennial review package, and (2) addressed in the standards as appropriate during the
next triennial review period based on implementation through the draft narrative standard guidance documents.

However, if ADEQ proceeds with this planned approach to narrative standards, the Coalition requests that ADEQ
delete from its narrative water quality standard sections (proposed R18-11-108.01 through R18-11-108.03) any refer-
ence to “implementation procedures.” These proposed regulations provide objective criteria for determining compli-
ance with narrative SWQS. They do not provide “implementation procedures” for purposes of TMDLs as required in
A.R.S. § 49-232(F). Referring to these criteria as “implementation procedures” serves only to confuse the regulated
community as to these criteria versus true TMDL implementation procedures promulgated pursuant to statute.

Response: The Department disagrees that the new biocriteria and narrative bottom deposits and nutrient standards
rules should be withdrawn. The Department agrees that the proposed narrative bottom deposits, biocriteria and narra-
tive nutrient standards and their associated criteria rules at R18-11-108.01, R18-11-108.02 and R18-11-108.03 repre-
sent a new hybrid approach to surface water quality standards regulation because it combines narrative water quality
standards with objective criteria that translate the narrative water quality standards that the Department can use for
compliance and assessment purposes. The Department believes that the development of the narrative translators for
these three narrative standards is an improvement over the more subjective approach. The lack of objective criteria
for determining whether a violation of a narrative standard exists has been an obstacle to consistent Department
implementation of the narrative water quality standards in the past. The adoption of objective criteria will provide
greater regulatory certainty to the regulated community regarding whether or not the narrative standards are violated
and they will provide more specific and objective criteria that the Department staff can use to fairly and consistently
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apply the standards. The Department proposed R18-11-101.01, R18-11-108.02 and R18-11-108.03 to specifically
identify the objective bases for determining that the narrative biocriterion at R18-11-108(E), the narrative bottom
deposits standard at R18-11-108(A)(1) or the narrative nutrient standard at R18-11-108(A)(6) are being met.

The Department agrees that the references to implementation procedures in R18-11-108.01, R18-11-108.02 and R18-
11-108.03 may be confusing. The rules are more appropriately titled with the term “criteria,” which establish the
objective bases for determining if the water quality standard is being met. The narrative standards Section titles have
been revised as follows:

RI18-11-108.01 Narrative Biological Criteria for Wadeable, Perennial Streams
RI18-11-108.02 Narrative Bottom Deposit Criteria for Wadeable, Perennial Streams
RI18-11-108.03 Narrative Nutrient Criteria for Lakes and Reservoirs

R18-11-108.01. NARRATIVE BIOLOGICAL CRITERIA FOR WADEABLE. PERENNIAL STREAMS
Comment #54
Robert R. Ressler. Pinal Creek Group (PCG)

The proposed narrative biocriteria standard and associated implementation procedures in A.A.C. R18-11-108(E) and
R18-11-108.01 are key issues for the PCG. PCG believes that the threshold for compliance is inappropriate.

Response: The thresholds for compliance with the proposed biocriteria have been developed following the EPA
Rapid Bioassessment Protocols guidance document (Barbour et al, 1999) and are based on empirical data. The 25th
and 10th percentiles of the reference macroinvertebrate community were selected based on the ability of the Arizona
warm and cold water Indexes of Biological Integrity (IBI) to detect differences between prior selected reference sites
and stressed stream sites and biological communities.

These biological indexes or biocriteria encompass spatial and temporal variability of aquatic life in Arizona peren-
nial, wadeable stream habitats. The IBIs were based on a robust dataset of macroinvertebrate samples collected from
every major watershed across Arizona over a five-year period (1992-97). Approximately 400 samples were collected
statewide to develop the warm water and cold water Indexes (WW IBI 221 samples from 112 sites with 61 reference
sites; CW IBI 180 samples from 79 sites with 43 reference sites). These IBIs were developed and tested using EPA
methodology in two biocriteria technical reports (Gerritsen & Leppo, 1998; Leppo & Gerritsen, 2000) and were
updated in the technical support documentation for the narrative biocriteria standard (ADEQ, 2007). See Responses
#55 and 56.

Comment #55

Benjamin R. Parkhurst, HAF, Inc.. on behalf of the Pinal Creek Group

The language in the narrative biocriterion is clear and unambiguous, and effective and logical given the associated
implementation guidance.

The major issue I have with the accuracy of the indices is with the use of the 25th percentile as the threshold for iden-
tifying impairment. No evidence has been presented that shows that the 25th percentile is the threshold for impair-
ment. Otherwise, I believe the indices are technically sound and accurately defined.

I also don’t agree that the methods will distinguish well between impacted and non-impacted sites. This is because
setting the criterion at the 25th percentile of reference sites largely is arbitrary and most likely will result in about
25% of unimpaired sites being identified as impaired. By definition, reference sites are unimpaired.

Joseph S. Volosin, Parametrix. on behalf on the Pinal Creek Group

The selection of the 25th percentile as the biocriteria threshold for warmwater streams does not seem justified based
on the Biocriteria TSD (ADEQ 2007a). Selection of this threshold is critical because it has the potential to identify
any type of reach (reference or stressed) as impaired 25 percent of the time thus resulting in incorrect assessments. In
fact, as stated in the Biocriteria TSD, 23 percent (77 percent, n = 98/128 attained) of the a-priori warmwater refer-
ence site streams did not attain the 25 percentile (ADEQ 2007a). This is an acceptance of a relatively high Type 1
error rate when the 25th percentile is used to describe a significant difference (Newman 1995). Would it be acceptable
to have a chemical analysis be incorrect 25 percent of the time? A lower Type I error rate exists when the accepted
percentile is smaller, such as the 10th percentile (Newman 1995).

Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

On a technical front, ADEQ provides no explanation for the election of the 25th percentile as its threshold standard in
this narrative standard. Indeed, using the 25th percentile of reference streams as the threshold means that 25% of all
“unimpacted” reference streams would be classified as violating the proposed biocriteria standard and, by inference,
at least 25% of unimpacted, non-reference streams will be similarly classified as violating the standard. A reference
stream with a low percentile (i.e., < 25th percentile) score could be impacted from unknown sources. Also, ADEQ
states in its draft guidance document (dated April 2008) on the narrative biocritiera standard that the odds of making
a Type 1 false positive error are “very low.” However, the odds of a false positive are 25%, a scientifically unaccept-
able error rate. The use of the 25th percentile of reference streams, particularly in light of a proposed reliance on a
single bioassessment sample, is therefore fundamentally flawed.
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Response: The macroinvertebrate indexes of biological integrity are composed of several metrics or characteristics
of the stream bottom dwelling macroinvertebrate community. These metrics are tested for ability to discriminate
between a-priori reference (undisturbed waterbodies) and stressed (disturbed waterbodies) samples. Reference mac-
roinvertebrate samples are collected from pre-screened sites that meet landscape and reach scale physico-chemical
parameters for reference condition. The most powerful metrics in four categories (richness, composition, tolerance,
and trophic status) are selected for inclusion in a multi-metric index. A threshold is then selected which best repre-
sents the statistical difference between reference and stressed samples and which is based on the reference distribu-
tion of IBI scores. A box and whisker plot of the distribution of reference versus stressed samples is typically used to
display the distribution of IBI scores and determine a reference threshold which best discriminates reference samples
from stressed (Barbour et al., 1999). The initial development and testing of the IBIs was conducted by TetraTech for
the Department in a rigorous analysis using approximately 100 reference samples each for the cold water and warm
water indexes. The statistic that best represented the separation of reference and stressed Arizona samples was the
25th percentile of the reference distribution.

The 25th percentile of the reference IBI distribution distinguishes well between 75 percent of the reference samples
and 75 percent of the stressed samples in our dataset. While it is true that the Department is accepting up to a 25 per-
cent Type I error rate in the initial reference dataset, there are reasons why this rate is acceptable. The EPA has recom-
mended a quartile/percentile scoring approach for biocritiera thresholds since the 1999 EPA Rapid Bioassessment
Protocols manual (Barbour et al, 1999). The 25th percentile value is often found to be the lowest quartile at which
good discrimination between a-priori designated reference and stressed sites can be determined. According to the
EPA Summary of States’ Bioassessment Programs, eleven other states have selected the 25th percentile of reference
condition as their IBI threshold.

While a 25 percent error rate seems high, biologists recognize that there is more inherent variability in stream ecosys-
tems and biological communities than in water chemistry. The Department acknowledges that many of the reference
sites in the lower quartile were only the best available stream sites in a region and not the least impaired reference
sites, because pristine sampling sites were non-existent. There were many reference samples in the lower quartile that
were initially used in IBI development which will now be exempted from application of biocriteria for various rea-
sons. There were samples in the dataset from streams which were collected from bedrock or travertine dominated
habitats, for which biocriteria are now not applicable. There were samples which are now thought to have been
impaired due to collection following the extreme floods of 1993. These samples (10 of 13 impaired warm water refer-
ence samples and 8 of 12 cold water impaired reference samples) were stressed due to natural conditions and will be
exempted from application of the narrative biocriterion.

The variability in reference quality in the lower quartile of reference condition is acceptable as natural variation in the
reference sample population and selection of a lower percentile target would increase the Type II error rate. Setting
the biocriterion at a lower percentile (such as the 5th percentile) would result in more false negatives. At the 10th per-
centile, an estimated false negative rate of 48 percent occurs among the warm water samples in the Department’s
dataset. The Department must balance the risk of false positive (Type I) errors as well as false negatives (Type II).
The thresholds established balance those risks most effectively, with the 10th percentile as the absolute lowest thresh-
old for a violation, the 25th percentile as the minimum threshold for protecting the aquatic life use, and 10-25th per-
centile as inconclusive when a verification sample is required.

Comment #56

Joseph S. Volosin, Parametrix, on behalf on the Pinal Creek Group

Some reference sites could be defined as violating the new biocriteria standard, if after a single sample collection
event, the ADEQ Warmwater IBI score is below the 10 percentile (i.e., 39 for ADEQ Warmwater sites).

Based on spring collected samples from 1992 to 2003, 10 percent of reference sites were determined to have scores
less than the ADEQ Warmwater IBI score. Therefore, about 13 reference sites could have been determined to be vio-
lating the new biocriteria standard. Determining that a reference site exceeds the new biocriteria standard does not
seem appropriate. Therefore, what is the justification for the 10th percentile as the absolute threshold for determining
whether the new biocriteria standard is violated? As this is equivalent to saying that the reference sites (which repre-
sent sites minimally affected by human activity) are violating applicable standards 10 percent of the time, there needs
to be a more complete explanation of what the biocriterion seeks to protect, what constitutes an actual violation of the
standard, and how to differentiate impacts from human activity from natural variability. As discussed in the IP, “The
naturally occurring biological diversity becomes the primary reference condition used to measure and assess attain-
ment of aquatic life goals.” In as much reference sites define the range of naturally occurring biological diversity,
there is no logical rationale for a site within the range for the reference condition to be considered in violation for
attainment of aquatic life goals. Why should not the entire ADEQ Warmwater IBI range for reference streams be con-
sidered attaining and anything below that range not attaining?

Response: The rationale for using the 10th percentile as the threshold for determining that the biocriterion is violated
is that the majority of stressed samples in a box and whisker plot analysis fell below the 10th percentile of reference
condition. This suggests that samples with IBI scores in this range (<10th percentile) are equivalent to samples that
are a-priori known stressed sites, thus they do not achieve biointegrity and are violating the biocriterion. For discus-
sion of why some of the “reference samples” are violating the biocriterion, see Response #55.
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Comment #57
Joseph S. Volosin, Parametrix. on behalf on the Pinal Creek Group

ADEQ Warmwater IBI scores for reference sites are compared to those for stressed sites in Figure 5 of the Technical
Support Documentation for the Narrative Biocriteria Standard (ADEQ 2006c¢). The comparison is for the 1992 to
2003 data. What is the sample number for each of the site class categories compared? Should there not be a similar
number of stressed sites to compare to reference sites so that the sample numbers are balanced? Similar sample sizes
would support a more robust statistical comparison than in the present situation with unequal sample sizes for un-
paired samples (Steel and Torrie 1960). A larger sample size may be needed to support the conclusions that the 10th
percentile is the absolute threshold for a standard violation determination and that the 25th percentile is the minimum
threshold for a standard violation determination for Arizona warmwater sites.

As there was not a significant difference between sites designated as reference and those as non-reference, why not
combine the data to derive the ADEQ Warmwater IBI scores?

Response: The table below provides the number of samples in each of the site class categories shown in Figure 5 of
the technical support documentation for the Narrative Biocriteria Standard. The number of a-priori identified refer-
ence sites is greater than the number of stressed sites and samples, due to the concentration of effort to develop refer-
ence sites during the first few years of biocriteria research effort. The concentrated effort on “reference condition”
was necessary because the Indexes of Biological Integrity are ultimately based on robust reference conditions, not
stressed conditions. While a larger number of stressed samples would be ideal, 30 samples are generally considered a
large enough sample size to make inferences about stream conditions. A larger sample size is not needed to support
the use of the 10th percentile as the threshold for a standards violation determination because this quantile reflects
such a low percentage of reference conditions and approximates the median of stressed samples in the warm water
distribution and approximates the 75th percentile in the cold water distribution of stressed samples.

Number of sites Warm water
Reference (a-priori) 131
Non-reference + unknown 189
Stressed (a-priori) 30
Total number of sites 350
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Figure X. Box plot distribution of reference and stressed Arizona Index of Biological Integrity scores for warm water
and cold water, with proposed biocriteria thresholds (ADEQ, 2007).

The suggestion to use non-reference condition as the basis for the biocriterion is not valid. Non-reference is not a sci-
entifically defensible approach to setting biocriteria thresholds. Developing reference condition is critical to the inter-
pretation of biological surveys. EPA guidance states the “the reference condition establishes the basis for making
comparisons and for detecting use impairment...” Following EPA guidance in the Rapid Bioassessment Protocols
(Barbour et al., 1999), the Department dedicated three years of data collection effort into developing a dataset of ref-
erence site macroinvertebrate samples by which to create indexes of biological integrity to make biological assess-
ments. Using non-reference sites to establish thresholds is not a technically valid approach.
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Comment #58
Joseph S. Volosin, Parametrix. on behalf on the Pinal Creek Group

Because streams have a fair amount of variability over time and space, a single sample event is inappropriate to eval-
uate the biological integrity of the entire site. Between-year and within-riffle differences can be fairly high for some
sites. The condition of the macroinvertebrate community may not necessarily be reflected in the results of a single
sample. More than one sample is needed to evaluate the initial and verification sample (if needed). For any particular
site, multiple samples should be collected over time and for each sample collection event. Therefore, multiple sam-
ples in each of two seasons should be the minimal sample number collected to evaluate biotic integrity.

An understanding of this variability is especially needed when a site is scored near the threshold (Barbour et al.
1999). Furthermore, the variability around a single sample should be known and taken in to account even for refer-
ence samples by understanding the standard deviation of repeated measures for streams (Barbour et al. 1999). There-
fore, single sample variability should be taken into account as described in Parametrix (2006).

Response: Streams do have natural variability over space and time. The Department methods and the IBIs have
encompassed that variation by sampling more than 100 cold and warm water reference sites statewide and over a
five-year period for inclusion in the Indexes of biological integrity. In addition, a large amount of natural variation is
controlled by the sampling protocols (specified sampling habitat, collecting season, standardized methods), and lab
taxonomy protocols (genus level standard taxonomy and standardized lab protocols). The Department has found low
variability in repeat reference samples collected during the early 1990s, with a standard deviation of the reference site
IBI scores of seven percent (Gerritsen & Leppo, 1998). However, some year-to-year variation in IBI scores is natural
because of flooding or drought conditions. When these conditions result in an impaired bioassessment score, the
assessment process will evaluate the cause as natural. Riffle-to-riffle variability is not an issue because the Depart-
ment sampling method specifically calls for compositing within the available riffle habitats in the reach. Compositing
over 9m? (a much larger area than most state bioassessment methods) of stream bottom maximizes the taxa richness
estimate for the study reach and reduces the amount of variability between samples.

The Department made a large investment in developing robust IBIs that encompass spatial and temporal variability in
reference stream macroinvertebrates and represent a composite condition by which to measure single samples from
study sites. A single sample is sufficient for determining whether the biological integrity standard has been met for
the following reasons: 1) a single macroinvertebrate sample represents long term, ongoing conditions because they
reside in streams year-round, 2) Department sampling protocols limit variability by targeting specific habitat, collec-
tion period, and sampling conditions, 3) the Department Indexes of Biological Integrity are robust tools, including
metrics from four categories of structural and functional measures that limits variability associated with a single met-
ric approach; 4) a large, statewide reference dataset collected over a six-year period was used to develop the reference
thresholds; and 5) the 10th percentile of reference will be used as the threshold for identifying impairment for a single
macroinvertebrate sample. This is a very low threshold at which there is a high certainty of correctly identified
1mpairment.

The supporting documents that describe the development of the IBIs include references to two different time periods.
The abstract for the “Development and Testing of a Biological Index for Warmwater Streams of Arizona” states that
the warm water IBI is based on the analysis of benthic macroinvertebrate data collected from 1992-1997 (five years).
The abstract for the “Development and Testing of A Biological Index for Coldwater Streams of Arizona” states that
the coldwater IBI is based on the analysis of macroinvertebrate data collected by ADEQ from 1992-1998 (a six-year
period). See Response #55.

Comment #59

Joseph S. Volosin, Parametrix, on behalf on the Pinal Creek Group

In Table 1 of the Biocriteria TSD, the discriminatory power of the separate metrics are evaluated by comparing “ref”
(reference) and “edw” (effluent dominated) streams. If effluent dominated streams are not to be evaluated under the
implementation of the narrative biocriteria standard, then why are effluent dominated streams used to evaluate the
discriminatory power of the separate metrics? Should not a-priori stressed sites be used to evaluate the discriminatory
power of the separate metrics?

Response: Macroinvertebrate samples from effluent-dependent waters were used in the IBI analysis because they
were known to be stressed from high nutrient concentrations and possibly other contaminants. Samples from known
stressed sites and multiple stressors are a necessary dataset for testing the discriminatory ability of the IBI to detect
impairment of biological integrity. The effluent-dependent streams in the Department’s dataset fit the stream class the
IBI was designed for: perennial, wadeable streams. Samples from sediment stressed sites in wadeable, perennial
streams were used in the stressed sample dataset. The proposed biocriteria do not apply to effluent-dependent streams
because the Department does not know what the attainable biological integrity of these water bodies is.

Comment #60
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

The draft guidance document (dated April 2008) for the narrative biocriteria standard includes application elements
that are not specified in R18-11-108.01, but are critical components of the proposed biological standard. These addi-
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tional application elements include that wadeable, perennial streams must contain fast-flowing riffle or run habitat,
not be dominated by bedrock or travertine, and be sampled during the spring index period. These additional elements
should be included in the rule to clarify that if these elements are not present the narrative biological standard is not
applicable. Further, the inclusion of these additional elements will help to ensure that the narrative biological standard
proposed by ADEQ in R18-11-108(E) applies only to wadeable, perennial streams capable of supporting the type of
fauna intended to be protected by the proposed rule

Response: The language in the biocriteria rule is clear and concise. The language regarding wadeable and perennial
is included in the rule to specify the appropriate stream type to which one of the IBIs will apply. However, the other
application elements are part of the broader sampling methodology that is discussed in the Implementation Plan guid-
ance document and the sampling procedures are fully disclosed in the appendix of the guidance document. It is
unnecessary to address all the sampling methodology in rule, especially when it is provided in an approved QAPP
(ADEQ, 2006). No change has been made to the rule.

Comment #61
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition
ADEQ should revise proposed R18-11-108.01 as follows:

R18-11-108.01 Narrative Biological Standard ImplementationProcedures
A. The narrative biological standard implementation-procedures in R18-11-108(E) this-Section-apply applies

only during the spring index period (April-May for warm water streams and May-June for cold water
streams) to a wadeable, perennial stream with fast-flowing riffle or run habitat with a heterogeneous sub-
strate that is not dominated by bedrock or travertine and the wadeable, perennial stream has either an
aquatic and wildlife (cold water) or an aquatic and wildlife (warm water) designated use.
B.  The biological standard in R18-11-108(E) is met when a bioassessment result, as measured by the Arizona
Index of Biological Integrity (IBI) for cold or warm water is:
1. Greater than or equal to the 25th percentile of reference condition, or
2. Greater than the 10th percentile of reference condition and less than the 25th percentile of reference
condition and a verification bioassessment result is greater than or equal to the 25th percentile of refer-
ence condition.
C. Arizona Index of Biological Integrity (IBI) scores.

Index of Biological Integrity Scores
Bioassessment Result A& We A&Ww
Greater than or equal to the 25th percentile of reference conditions $52 S50
Greater than the 10th and less than the 25th percentile of reference condi- | 46 - 51 40 - 49
tion

D. Aviolation of the biological standard in R18-11-108(E) shall be determined based on the IBI goal in subsec-
tion (B) and the biocriteria implementation procedures adopted by the Department in accordance with
A.R.S. § 49-232(F).

E.  Application or use of the biological standard in any AZPDES permit shall be as described in the biocriteria
implementation procedures adopted by the Department in accordance with A.R.S. § 49-232(F).

Response: The Department disagrees that R18-11-108.01 should be revised as recommended by the Coalition. The
objective criteria for determining whether the narrative biocriteria standard is met are prescribed in the rule at R18-
11-108.01(B) and (C). The Department agrees that compliance with the proposed biocriteria standard is determined
from bioassessment results as measured by the Arizona Indexes of Biological Integrity for cold or warm water
streams. However, the Department does not agree that this compliance determination is dependent on the adoption of
“biocriteria implementation procedures adopted by the Department in accordance with A.R.S. § 49-232(F).” The pro-
posed rule already states how the Department will determine compliance with the narrative biocriteria standard.
There is no need to refer to other implementation procedures adopted under A.R.S. § 49-232(F).

The Department disagrees with the commenter’s addition of new subsection (E). The Department is adopting surface
water quality standards rules, not rules for the AZPDES permit program. The appropriate place for rules addressing
implementation of biocriteria in AZPDES permits are the AZPDES permit rules found in 18 A.A.C. 9, Article 9.

Comment #62
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

ADEQ also fails to disclose whether it performed a truly independent analysis of its methods in selecting data sets
providing the basis of its biocriteria standard. A data set should be comprised of a priori unclassified, impacted and
no-impacted, non-reference sites, and ADEQ should have then determined how well its methods correctly identified
sites that would be meeting or not meeting the proposed biocriteria standard.

The Coalition therefore recommends that ADEQ explain its methods for selecting data sets.
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Response: A complete discussion of how the Indexes of Biological Integrity for macroinvertebrates were developed
is provided in the “Technical Support Documentation for the Narrative Biocriteria Standard” (ADEQ, 2007). The
analytical methodology for developing the reference condition dataset is provided as well as the rationale for testing
and development of the Indexes. The statistical analysis was conducted by TetraTech Inc., for the Department and fol-
lowed standard EPA statistical approaches for development and testing of IBIs. This included development of the
Indexes using one dataset (statewide), then independently testing the resulting Index using a separate and indepen-
dent dataset (Verde River basin).

Comment #63

Sandy Bahr. Sierra Club Grand Canyon Chapter

This provision adds a new important aspect to the surface water quality standards and will aid the ADEQ substan-
tially in working toward the goal of restoring biological integrity to our surface waters. The health and diversity of the
biological community can provide important information on how the surface water system is functioning.

Response: The Department appreciates the comment.
Comment #64

Svdney Hayv. Arizona Mining Association

On their face, the new implementation procedures (“IPs”) associated with the narrative biological integrity criterion
apply to any wadeable perennial stream with a cold water or warm water aquatic life use designation (i.e., any water
that is not ephemeral or EDW). See proposed A.A.C. R18-11-108.01(A). However, the draft implementation proce-
dures themselves (p. 3) include additional applicability factors that are not, but should be, specified in the rule. These
criteria are: (1) presence of fast-flowing riffle or run habitat; (2) water is not dominated by bedrock or travertine; and
(3) sampling occurs during the spring index period. The rule should make clear that these factors must be present in
order to assess compliance with the biological criterion.

Response: The Department disagrees that the proposed R18-11-108.01(A) should include additional applicability
factors based on the sampling protocols described in the draft implementation procedures document. The proposed
rule clearly states that the narrative biocriteria standard applies to wadeable, perennial streams with the A&Wc or
A&Ww designated use. No change has been made to the rule.

R18-11-108.02. NARRATIVE BOTTOM DEPOSIT CRITERIA FOR WADEABLE. PERENNIAL
STREAMS

Comment #65
D. Lee Decker (Gallagher & Kennedy)., Surface Water Quality Standards Coalition

Similar to the proposed narrative biocriteria standard language, ADEQ should clarify that the proposed narrative bot-
tom deposits criteria apply only to wadeable, perennial streams, and that they do not constitute “implementation pro-
cedures” as that term is understood in the TMDL context. As such, the Coalition recommends that ADEQ revise its
proposed R18-11-108.02 as follows:

R18-11-108.02. Narrative Bottom Deposits Standard Implementation Procedures
A. The narrative bottom deposit implenentation—procedures standard in—this—Seetion applies only apply to
wadeable, perennial streams with an aquatic and wildlife (cold water) or an aquatic and wildlife (warm
water) designated use.
B.  The narrative water quality standard for bottom deposits at R18-11-108(4)(1) is met when:
1. The percentage of fine sediments in the riffle habitats of a wadeable, perennial stream with an A&Wc
designated use, as determined by a riffle pebble count, is less than or equal to 30 percent.
2. The percentage of fine sediments in the riffle and run habitats of a wadeable, perennial stream with an
A&Ww designated use, as determined by a reach level pebble count, is equal to or less than 50 percent.
C. Aviolation of the narrative bottom deposits standard at R18-11-108(4)(1) shall be determined based on the
criteria in subsection (B) and the narrative bottom deposits standard implementation procedures adopted by
the Department in accordance with A.R.S. § 49-232(F).
D. Application or use of the narrative bottom deposits standard criteria in any AZPDES permit shall be as
described in the narrative bottom deposits standard implementation procedures adopted by the Department
in accordance with A.R.S. § 49-232(F).

Response: The Department will change the Section title to be clear that this rule is not the implementation procedure
that will be adopted as agency guidance and that this rule applies only to wadeable, perennial streams. See Response
#53. The language for A&Ww streams has been revised to eliminate the reference to “riffle and run” and replaced
with “all stream habitats.” The Department does not agree that the language proposed to be added in subsections (C)
and (D) is necessary for the clarity or implementation of the rule for the same reasons stated in Response #61. The
Department has revised the rule as follows:

R18-11-108.02. Narrative Bottom Deposit Criteria for Wadeable, Perennial Streams
A. The narrative bottom deposit criteria in this Section apply to wadeable, perennial streams with an aquatic
and wildlife (cold water) or an aquatic and wildlife (warm water) designated use.
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B. The narrative water quality standard for bottom deposits at R18-11-108(A)(1) is met in perennial waters
when:
1. The percentage of fine sediments in the riffle habitats of a wadeable, perennial stream with an A&Wc
designated use, as determined by a riffle pebble count, is less than or equal to 30 percent.
2. The percentage of fine sediments in all stream habitats of a wadeable, perennial stream with an A& Ww
designated use, as determined by a reach level pebble count, is equal to or less than 50 percent.

Comment #66
Sandy Bahr, Sierra Club Grand Canyon Chapter

We are supportive of this change in the standards as it again helps to implement the goal of restoring biological integ-
rity to our surface waters. Sedimentation of our streams and rivers can adversely affect the benthic macroinvertebrate
community, a key component of a healthy surface water, and greater sedimentation can adversely affect species of
trout. The Sierra Club has participated in one training and has also done at least one field trip using the procedures
outlined in the Narrative Bottom Deposits Standard Implementation Procedures for Wadeable, Perennial Streams,
April 2008. These procedures are clear and relatively easy to implement in the field. They will help to determine the
biological condition of our state’s wadeable streams.

Response: The Department appreciates the comment.
Comment #67

Svdney Hayv. Arizona Mining Association

The standard applies on its face to any wadeable, perennial stream. See proposed A.A.C. R18-11-108.02(A). The
draft IPs make clear that the standard only makes sense in the context of riffle and run habitat, as that is the environ-
ment in which high sediment can adversely affect benthic macroinvertebrates and other organisms using stream bot-
toms (e.g., fish laying eggs). This should be made explicit clear in the applicability Section of the rule (R18-11-
108.02(A)). Absent such clarification, the procedures could be applied to a “water” such as the tunnel and lined chan-
nel at the Asarco Ray Mine (which as noted above carry an aquatic life designation), even though those areas lack rif-
fle or run habitat and thus logically should not be subject to these IPs.

Response: The Department disagrees with the suggestion that language relating to riffle and run habitats be added to
the applicability subsection in R18-11-108.02(A). The Department believes that the recommended language limiting
the applicability of the narrative bottom standard is unnecessary because the target sampling habitats are specified in
R18-11-108.02(B). See Response #65. The narrative bottom deposits standard applies to wadeable, perennial streams
with natural substrates and not to concrete-lined tunnels and channels such as those constructed at the Asarco Ray
Mine. The Department could not follow either the riffle pebble count or the reach level sampling protocol in such a
highly modified system.

R18-11-108.03. NARRATIVE NUTRIENT CRITERIA FOR LAKES AND RESERVOIRS
Comment #68

Janet Hashimoto, Chief;: EPA Monitoring & Assessment Office

We commend ADEQ’s development of implementation procedures for narrative nutrient standards for lakes and res-
ervoirs as an important step to advance the quality of nutrient assessments. The implementation procedures proposed
in Section R18-11-108.03 follow EPA’s national guidance and include a weight-of-evidence matrix providing the
basis for interpreting the narrative nutrient standards. ADEQ has created five functional lake classes, along with
nutrient threshold values expressed as ranges of chlorophyll-a, Secchi depth, total nitrogen, total Kjeldahl nitrogen
(TKN), total phosphorus, percent blue-green algae, and total count of blue-green algae.

To accompany the proposed rule text, ADEQ developed draft guidance titled “Narrative Nutrient Standard Imple-
mentation Procedures for Lakes and Reservoirs,” April 2007 to be used for both ambient water quality assessment
and permit compliance purposes. The guidance does not specify the method by which to translate narrative nutrient
standards into numeric limits for inclusion in National Pollutant Discharge Elimination System (NPDES) permits.

Because ADEQ has concurrently proposed to eliminate numeric nutrient limits for some water bodies (Theodore
Roosevelt, Apache, Canyon, Saguaro, and San Pedro River from Curtiss to Benson) per Section R18-11-109.E, per-
mit writers would need to rely on the narrative nutrient guidance to set numeric limits for NPDES permitted facilities
located in these watersheds. We are concerned with the elimination of numeric standards absent a detailed procedure
for translating the proposed narrative nutrient standards into permit limits.

The rule should include the frequency of nutrient exposure, e.g., average peak season value, which is currently only
specified in the guidance.

Response: The Department appreciates EPA’s support for developing the narrative nutrient standard but disagrees
that these permitting details should be included in the standard. They are appropriately included in the implementa-
tion procedures and ultimately in the AZPDES permit program rules. The narrative standard guidance documents are
still being developed for the assessment, listing, and permitting program. Those processes are independent of surface
water quality standards and should not affect adoption of this standard.
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The Department received a number of comments concerning use of the narrative nutrient matrix in AZPDES permits.
While the implementation procedures guidance documents are not being adopted as part of this rulemaking, it is clear
from the comments that the Department has not adequately described in the draft guidance document how it envisions
use of the matrix in AZPDES permits. A review of the latest version of the guidance documents released in April
2008, finds several inconsistencies in the permitting section that no doubt caused reader confusion. While the guid-
ance document is not being adopted as rule, a brief discussion of the permitting process is outlined in this response.
The Department continues to refine its initial approach outlined in the April 2008 draft IP and intends to develop a
loading approach tailored to meet a lake-specific biomass target. The Department does not envision application of the
narrative nutrient matrix (Numeric Targets Table) as end-of-pipe limits in AZPDES permits, at least initially. Pro-
posed nutrient discharges will involve a number of steps including determining: the receiving water assimilative
capacity, existing nutrient loads, and proposed loads (including any necessary lake management activities). This
information would be used to determine the appropriate size of the mixing zone and to develop an appropriate moni-
toring plan to determine if the narrative nutrient standard is being attained in a lake or reservoir.

As noted earlier, the Department has provided detailed responses to comments about the implementation guidance to
the authors and will encourage those commenters to participate in future work sessions to finalize those documents.

Since this narrative nutrient standard only applies to lakes and reservoirs, removal of the nitrate standard on the San
Pedro River is not at issue (see Response #87). If a permit for discharge to one of the four lakes identified by the com-
menter is submitted to the Department before the implementation procedures are finalized, the Department standards
and permitting staff will work with the permittee to obtain the needed data to determine if the narrative nutrient stan-
dard is being met and to develop the appropriate permit conditions, including in-lake monitoring if needed, to ensure
the standard is being attained in the lake. Currently there are three AZPDES permits for discharges to lakes. Two per-
mits are small wastewater treatment plants (WWTP) at the marinas at Roosevelt and Canyon Lakes and the third per-
mit is the discharge of reclaimed water to Lakeside Lake in Tucson. The Department will incorporate the provision of
the narrative nutrient criteria in the renewal permits as appropriate.

While the rule currently has the frequency of exposure, the Department agrees that the language should be clarified
and has revised the first paragraph of R18-11-108.03(B) as follows:

B. The narrative water quality standard for nutrients at R18-11-108(4)(6) is met if, based on a minimum of two
sample events conducted during the peak season for lake productivity, the results show an average chloro-
phvll-a value below the applicable threshold for designated use and lake category in subsection (D).

Comment #69
David E. McNeil. City of Tempe

The Department has proposed to establish numeric criteria for implementation of the existing narrative water quality
standard requiring surface waters to “not contain pollutants in amounts or combinations that cause the growth of
algae or aquatic plants that inhibit or prohibit the habitation, growth, or propagation of other aquatic life or that impair
recreational uses” (R18-11-108.A(6)), also known as the “narrative nutrient standard.” The City of Tempe opposes
the establishment of the numeric criteria, as proposed, for several reasons:

Many states have had challenges implementing the narrative nutrient standard due to the relationships between causal
and response variables that are unique to each water body. Accordingly, EPA has responded to recent correspondence
from both the Association of State and Interstate Water Pollution Control Administrators (ASIWPCA) and the
National Resources Defense Council (NRDC) urging EPA to establish technology-based nutrient criteria by initiating
the development of guidance on nutrient removal technology. Pending completion and distribution of this guidance to
the states, which is expected in August, proceeding with the promulgation of nutrient criteria in Arizona is premature.
The upcoming guidance should provide valuable information regarding the costs and feasibility of implementing
nutrient removal technology, and may even suggest the use of technology-based criteria in lieu of numeric translators
for the narrative standard.

D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

For example, many states have struggled to implement narrative nutrient standards due to the relationship between
the causal and response variables unique to each waterbody. As such, the Association of State and Interstate Water
Pollution Control Administrators (“ASIWPCA”) and the National Resources Defense Council (“NRDC”) have urged
EPA to establish technology-based nutrient criteria through the development of guidance on nutrient removal tech-
nology. EPA has responded that it intends to provide such guidance. ADEQ therefore should delay finalization of any
narrative nutrient standard pending issuance of EPA’s guidance on implementation of nutrient removal technology.

Response: The Department agrees that it has been challenging to develop criteria that translate the narrative nutrient
standard into objective criteria that can be measured to determine whether the narrative standard is met. However, the
Department disagrees that it is “premature” for the Department to propose numeric translators for Arizona lakes and
reservoirs in this rulemaking.

The Department will follow efforts by EPA, ASIWPCA and the NRDC to develop technology-based standards to
control the discharge of nutrients. However, the potential future development of technology-based nutrient standards
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is not a substitute for the water quality-based approach developed by the Department to protect Arizona’s lakes and
reservoirs with this new standard.

Comment #70
David E. McNeil, City of Tempe

The proposed approach establishes chlorophyll-a as the primary criteria which, in concentrations below the numeric
target range established in subsection D, indicates attainment of the nutrient standard. Weight-of-evidence criteria
such as nitrogen and phosphorous are only evaluated for assessment purposes if chlorophyll-a is above the lower end
of the target range. This approach to the narrative standard concludes that the response variable of chlorophyll-a is,
by itself, a good indicator of attainment.

The complex relationship between different causal variables and chlorophyll-a makes such a demonstration of assim-
ilative capacity implausible. In addition, a limitation on the extent of chlorophyll-a response amounts to the inappro-
priate establishment of an antidegradation requirement for the narrative standard. Any attempt to preempt impairment
by requiring dischargers to meet target thresholds for causal variables also ignores a lake manager’s authority and
ability to attain the standard by managing the response variables using physical, biological, or chemical control of
weeds and algae as established in A.A.C. R18-11-117. Accordingly, the proposed rule should specify that it is to be
used for lake assessment only, and shall not be used to establish effluent limitations in the absence of a TMDL.

D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

The determination of assimilative capacity is nearly impossible due to the complex relationship between causal vari-
ables. Also, ADEQ’s limitation on the degree of chlorophyll-a response amounts to an inappropriate establishment of
an antidegradation standard through the draft guidance document. Furthermore, ADEQ’s efforts to prevent impair-
ment by requiring permittees to meet target thresholds for causal variables fails to consider a lake manager’s ability,
under A.A.C. R18-11-117, to manage response variables using physical, biological, or chemical controls to attain
SWQS.

ADEQ should clarify that the proposed narrative nutrient standard applies only to lake assessment, and is not relied
upon in promulgating discharge limits absents ADEQ’s establishment of a total maximum daily load (“TMDL”) for
the lake in question.

Response: The Department is adopting the chlorophyll-a criterion as the primary endpoint for meeting the narrative
nutrient standard (except when the lake is designated as a shallow lake outside of the urban context — see rule clarifi-
cation below). Chlorophyll-a is an EPA-approved surrogate for aquatic plant biomass and is included in the National
Nutrient Criteria established for Lakes and Reservoirs in 2001/2002. The Department disagrees that the limitation on
the degree of chlorophyll-a response is an antidegradation standard. It is a primary end-point for meeting the standard
as established in EPA documents and scientific literature. Although the causal-response relationship is complex and
always in flux, chlorophyll-a, in combination with the standards for dissolved oxygen (DO), pH, and ammonia, is
considered to be the most feasible alternative in assessing support of aquatic and wildlife designated use with regard
to nutrients. The Department disagrees that determination of assimilative capacity is impossible. It is similar to deter-
mining standards attainment at the edge of a mixing zone. The mixing zone rule has been in the standards since 1992
and a number of permits have been written with them. See Response #68.

The Department disagrees that the proposed narrative nutrient standard applies only to assessments and cannot be
used to establish effluent limitations in the absence of a TMDL. Narrative standards are independently applicable in
determining whether a waterbody is meeting its designated uses. However, how the narrative nutrient standard and
matrix is to be used in assessments, impaired waters listings and in discharge permits is still under development and
will be discussed in the context of guidance documents and in the appropriate rulemakings.

To clarify the standard for shallow lakes outside of an urban context, the following minor revisions to R18-11-
108.03(B)(3) have been made:

3. For a shallow lake. In addition to meeting the mean chlorophyll-a concentrations in (B)(1) or (2) above,
submerged aquatic vegetation covers 50 percent or less of the lake bottom and there is less than a 5 mg/L
swing in diel dissolved oxygen concentration measured within the photic zone.

Comment #71
David E. McNeil, City of Tempe

The establishment of Total Nitrogen as supporting criteria for chlorophyll-a concentrations to assess compliance with
the narrative nutrient criteria is not supported by the 2005 Statistical Modeling and Analysis Report. While the data
supports a strong positive correlation between TKN and chlorophyll-a, the data also establishes that the correlation
between Total Nitrogen and chlorophyll-a is only moderate (Report, p. 4-13; p. 4-28;) and that the correlation
between chlorophyll-a and nitrate as well as nitrate-plus-nitrite is weak (Report, p. 4-4; p. 5-1). The data also indi-
cates that TKN generally comprises upwards of 70% of Total Nitrogen (Report, Table B-2) and that the correlation
between TKN and Total Nitrogen is one of the strongest observed correlations (Report, Table 4-2). This demonstrates
that the moderate correlation between Total Nitrogen and chlorophyll-a is incidental to the TKN/chlorophyll-a corre-
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lation, and not demonstrative of a causal relationship. Concentrations of Nitrogen species other than TKN are not sta-
tistically correlated with nutrient impairment, making the use of Total Nitrogen as supporting criteria arbitrary.

The use of the remaining nutrient targets independently as supporting criteria for chlorophyll-a concentrations to
assess compliance with the narrative nutrient criteria is also not supported by the Statistical and Modeling Analysis
Report. As described above, any correlation between Total Nitrogen and chlorophyll-a appears to be incidental to the
TKN/chlorophyll-a correlation, making the use of Total Nitrogen as supporting criteria for chlorophyll-a arbitrary in
the absence of elevated TKN. The report also concludes that the strong correlation between TKN and chlorophyll-a is
partially derived from (TKN’s) correlation with Total Phosphorous (Report, p. 4-14). In addition, Total Phosphorous
becomes much more of a causal factor when TKN (and accordingly Total Nitrogen) concentrations decrease (Report,
p. 4-4). This information demonstrates that TKN and Total Phosphorous have a synergistic rather than independent
effect on chlorophyll-a. Accordingly, the use of TKN and Total Phosphorous target ranges independently as support-
ing factors in assessing compliance with the narrative nutrient criteria is arbitrary. The language in proposed A.A.C.
R18-11-108.03(B)(2)(c)(vi) should exclude Total Nitrogen, and the word “or”” should be replaced with “and.”

D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

ADEQ’s establishment of target criteria for Total Nitrogen is erroneous, because the correlation between Total Nitro-
gen and chlorophyll-a established in ADEQ’s statistical modeling report is incidental to the TKN-chlorophyll-a con-
centration.

Response: The Statistical and Modeling Analysis Report by Malcolm Pirnie is comprised of various data analysis
techniques applied to Arizona lake and reservoir data. The goal was three-fold: 1) develop a lake/reservoir classifica-
tion system to support nutrient-related initiatives, 2) derive numeric and non-numeric endpoints for assessment, and
3) incorporate these elements into formal implementation procedures for assessment of lake conditions and determi-
nation of compliance with the narrative nutrient standard. The analyses discussed in this report laid the empirical
foundation for the second document, Potential Nutrient-related Targets for Arizona Lakes and Reservoir, which cul-
minated in the matrix of threshold values proposed in this rulemaking. It is important to understand that the threshold
ranges for specific nutrients were derived from empirical relationships found in Arizona lake data. The ranges for
total P, total N, TKN, and secchi depth are not intended to be predictive of chlorophyll-a, but are used as corollary
information in a weight-of evidence evaluation for determining evidence of nutrient-related impairment (see R18-11-
108.03(B)(2)). These supporting thresholds are there for the reviewer/evaluator so that if/when future data do not
reflect these ranges, it may be a trigger for further investigation. Regardless, comparison of future data to these
threshold ranges will be used to solidify or possibly to refine our understanding of lake classes and/or how a lake that
falls in multiple classes may respond.

The inclusion of total nitrogen in the matrix is intentional. The commenter is correct in saying that TKN was found to
have the most powerful correlation to chlorophyll-a, but this may or may not be equally predictive. Including total
nitrogen and TKN allows the evaluation of nitrate+nitrite-N by subtraction when comparing assessment data with
matrix thresholds. In addition, along with TKN, the Department will evaluate ammonia values in combination with
TKN values and other event-related lake data to track relationships between physical, chemical and biological condi-
tions. No change has been made to the rule.

Comment #72
David E. McNeil, City of Tempe

The use of DO and pH standards as supporting criteria for chlorophyll-a concentrations to assess compliance with the
narrative nutrient criteria is not supported by ADEQ’s February 2005 Statistical and Modeling Analysis Report. Spe-
cifically, the Summary and Conclusions section of this report indicate that “dissolved oxygen and pH concentrations
were also largely independent of other parameters, and did not even correlate strongly with algal chlorophyll-a.” The
DO and pH standards are stand-alone criteria, exceedances of which constitute an exceedance of numeric standards.
There is no reason or basis for establishing these criteria as supporting criteria for the response variable of chloro-
phyll-a, especially when causality has not been established.

There are many issues regarding the proposed narrative nutrient standard that warrant removal of the standard from
the current revision of water quality standards. Alternatively, Tempe requests that chlorophyll-a be established as
stand-alone criteria with a standard at the upper end of the target thresholds presented in the rule. If a lake is listed for
narrative nutrients based on chlorophyll-a, a study of the causal factors specific to a water body could then be under-
taken through the TMDL process.

Response: The Department disagrees that the proposed narrative nutrient standard should be removed or reduced to a
stand-alone chlorophyll-a criterion. While the Department agrees that an exceedance of the upper end of the target
thresholds for chlorophyll-a represents an exceedance of the narrative nutrient standard, an exceedance of the narra-
tive nutrient standard is also demonstrated when chlorophyll-a concentrations are within the range of thresholds pre-
sented in the matrix and there is other evidence of nutrient-related impairments such as exceedances of target
thresholds for dissolved oxygen, pH, Secchi depth, total nitrogen, total phosphorus, and blue-green algae.

While the standards for dissolved oxygen (DO) and pH do stand alone, they are also relevant to aquatic ecosystem
function and nutrient cycling. DO and pH are related to productivity (rate of biomass production and are therefore rel-
evant to biomass and to the narrative nutrient standard. The matrix includes these parameters in the weight of evi-
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dence (see R18-11-108.03(B)(2) and (B)(3)) used to determine whether a chlorophyll-a value within the target range
may or may not be correlated with exceedances of DO and/or pH, secchi depth, blue-green algae, TKN, TP, or TN
above the corresponding ranges. The ammonia standard is not cited specifically, but ammonia also is relevant, as it is
the preferred nitrogen form over nitrate for uptake, as is orthophospate. So correlation is not causation, but is used to
inform further investigation.

Comment #73

Robert A. Hollander, City of Phoenix

The Water Services Department requests that park lakes that include reclaimed water should be excluded from meet-
ing the proposed nutrient criteria. There should be no public health impact using reclaimed water in park lakes with a
partial body contact (PBC) designated use especially since reclaimed water used for these purposes in Arizona must
meet the restricted use pathogen requirements under an Aquifer Protection Permit. Many golf courses that use
reclaimed water for irrigation store excess reclaimed water for future use in those lakes. The nutrients in reclaimed
water are essential for adequate irrigation and one of the benefits of using reclaimed water. This could have a major
capital and operation and maintenance cost impact on water utilities for further treatment facilities and on water
resources if the lakes have to be filled with potable water. Please see the comments, to the Preamble above, regarding
the use of reclaimed water. The proposed rule could eliminate the option of using reclaimed water in park lakes.

Response: The narrative nutrient standard for urban lakes will only apply to those lakes classified in Appendix B of
the surface water quality standards, not to every impoundment storing reclaimed water. The lakes listed in Appendix
B have met the criteria for waters of the United States and must be protected for aquatic life support and, at a mini-
mum, for partial body contact. The list of lakes to which the narrative nutrient standard applies is further limited to
those lakes that have been “classified” according to the controlling lake characteristic (e.g., igneous, sedimentary,
urban). The commenter is correct in that many golf courses store excess irrigation water in golf course lakes but the
Department believes the vast majority of these lakes are not waters of the United States and this new narrative nutri-
ent standard would not apply to these impoundments. See Response #77.

Comment #74
David E. McNeil, City of Tempe

Because nutrient removal to the target ranges established in the proposed narrative nutrient standard is unachievable
without employing reverse osmosis or other similar technology, the rule in conjunction with the April 2008 draft IP
creates an effective prohibition on the beneficial reuse of reclaimed water in Arizona’s lakes. The rule and IP are
inconsiderate of the challenges that Arizona faces in ensuring a sustainable water supply into the future. As water
stewards, it is our responsibility to prepare for cyclical droughts as well as reductions in water supply induced by cli-
mate change. The effective prohibition on the use of reclaimed water in lakes is contrary to EPA’s March 2008 draft
“National Water Program Strategy: Response to Climate Change,” which outlines the need to consider water sustain-
ability in making regulatory decisions such as changes in standards or more stringent permit limits, and emphasizes
the need to promote the recycling and reuse of water. Establishing discharge-prohibitive permit limits for causal vari-
ables despite every indication of a healthy water body based on an assessment of the response variable is not true to
EPA’s Climate Change Strategy, lacks foresight, and fails our commitment to water stewardship.

Response: The Clean Water Act requires criteria that are protective of the waterbody’s highest and best designated
uses. That is why the proposed chlorophyll-a criteria have been tiered from Domestic Water Source (DWS) down
through full body contact to Aquatic and Wildlife (A& W) endpoints. Use of lakes as reclaimed storage impound-
ments is an ancillary use that may not be compatible with the lake’s ability to handle nutrient inputs and still meet the
appropriate standards for the designated uses of the lake. As long as a lake carries (at a minimum) A&W designated
use, the impact of nutrient loading must be considered because the narrative standard at R18-11-108(A)(6) was
adopted to ensure the protection of aquatic life and recreational uses.

Most reclaimed water impoundments that are created in a waters of the United States would likely be classified as
A&W urban. This matrix category has the least stringent range for protection allowing up to 50 ug/L for chlorophyll-
a. An upper threshold of 50 ug/L for chlorophyll-a is designed to keep the lake from becoming hyper-eutrophic while
meeting DO and pH standards. Lakeside Lake in Tucson, is the only lake that received reclaimed water that had a suf-
ficiently robust data set for use in the statistical analysis. For the time period modeled, Lakeside Lake was found to be
marginally attaining its designated uses but required active in-lake treatment to greatly reduce phosphorus.

The matrix does not require attainment of target values at end of pipe. Rather, it is an assessment of the lake’s ability
to assimilate nutrient inputs. Use of reclaimed water as source water for a lake may be considered on a case-by-case
basis, however, current levels of nutrients in reclaimed water are orders of magnitude higher than those found in sur-
face water. The case-by-case determination will, to the degree possible, recognize that impacts of a reclaimed water
discharge may vary with factors including size of the impoundment, quality of other source water, retention time, sur-
face area, prevailing wind direction or currents, depth as well as the volume, setting, climatic conditions, suspended
particulate matter, nutrient species present and total load, and timing of the proposed reclaimed water discharge. It is
expected that lakes proposed for use of reclaimed water as source water will require moderate-to-intensive manage-
ment to meet A&W and contact recreation standards. Even without reclaimed water, many of these systems require
chemical, physical, or biological management on some level. The narrative nutrient matrix is an active and pre-emp-
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tive approach to ensuring attainment of the designated uses to protect human health, aquatic life, and wildlife. See
Response #68.

Comment #75
Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ’s proposed narrative nutrient standard implementation procedures at R18-11-108.03 establishes unnecessarily
strict nitrogen and phosphorus targets for Arizona lakes and reservoirs.

Pima County believes for the reasons detailed in our attached letter the proposed nitrogen and phosphorus target lev-
els, which create a strict numeric prohibition, are not scientifically defensible. This proposed rule would effectively
create a prohibition of use of reclaimed water into Arizona lakes due to the incorporation of the proposed nitrogen
and phosphorus limits into discharge permits. These limits would be imposed even if a true measure of lake impair-
ment could not be verified with chlorophyll-a measurements. In light of the number of waters in Arizona that are
being created as part of ecological restoration projects, that need sources of water such as reclaimed water to allow
them to remain viable and healthily without the wasteful use of scarce groundwater, ADEQ should carefully consider
the recommendations of our attached letter and modify its implementation procedure to accommodate the use of
reclaimed water in Arizona lakes under certain circumstances. Most Arizona constructed wastewater treatment facili-
ties cannot treat effluent to meet the nitrogen and phosphorus limits proposed in this rule and therefore valuable eco-
logical restoration projects in Arizona will potentially not be accomplished as a result.

D. Lee Decker (Gallagher & Kennedy)., Surface Water Quality Standards Coalition

ADEQ’s proposed narrative nutrient criteria creates an effective prohibition on the use of reclaimed water in Ari-
zona’s lakes by mandating the use of nitrogen and phosphorus targets to establish permit limits for all discharges,
even if the response variable (chlorophyll-a) concentrations are not indicative of impairment. Without costly treat-
ment processes, no reclaimed water plant can meet the nutrient limits that will be established for all plants in the state
based on the proposed procedure (i.e., 1.2 to 1.5 ppm for Total Nitrogen; 0.07 to 0.1 ppm for Total Phosphorus).
ADEQ’s proposal therefore has potentially paralyzing consequences with regard to future water management and
water conservation methods in recycling water in Arizona, particularly for municipalities which operate WWTPs.

Jim F. DuBois, City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

ADEQ’s proposed narrative nutrient criteria make it nearly impossible to use reclaimed water in Arizona’s lakes and
are contrary to the state’s drought management and sustainable water management objectives for replacing ground-
water and other sources with reclaimed. The rule could be used by permit writers to require nitrogen and phosphorus
targets as permit discharge limits, even if the response variable (chlorophyll-a) concentrations are not indicative of
impairment. Without more costly treatment than most denitrifying wastewater plants achieve, reclaimed water cannot
generally meet the nutrient limits that would be based on the proposed procedure (i.e., 1.2 to 1.5 ppm for Total Nitro-
gen; 0.07 to 0.1 ppm for Total Phosphorus). The proposed rule, therefore, has downside impacts on both cost and
water conservation that have not been considered in ADEQ’s estimated costs and benefits.

Response: The Department disagrees that the numeric thresholds for total nitrogen and total phosphorus are unneces-
sarily strict and scientifically indefensible. The thresholds are based on the statistical analysis of empirical data
obtained from Arizona lakes and reservoirs and summarized in the Lakes and Reservoirs Statistical and Modeling
Analysis Report, which provided the technical supports for the adopted rule. The analyses discussed in this report laid
the empirical foundation for the second document, Potential Nutrient-related Targets for Arizona Lakes and Reser-
voir, which culminated in the matrix of threshold values adopted in this rulemaking.

The Department also disagrees that the translator procedures for the narrative nutrient standard will make it nearly
impossible to discharge reclaimed water into an Arizona lake regulated under the proposed surface water quality stan-
dards or to a lake and reservoir that is part of ecological restoration project. See response #74. The proposed numeric
targets for total nitrogen and total phosphorus in the table at R18-11-108.03(D) do not create a strict numeric prohibi-
tions as they are not independently enforceable numeric water quality standards. Rather, they represent secondary cri-
teria that are intended to be used in combination with the primary response variable, chlorophyll-a, to determine
whether the narrative nutrient standard is attained or not. The numeric targets for total nitrogen and total phosphorus
in the matrix in R18-11-108.03(D) will be applied using a weight-of-evidence approach to determine the “sufficient
assimilative capacity,” as increasing nutrient load will trigger increased productivity, change in biomass, and possible
negative shifts in aquatic community structure and function. Weight-of-evidence (see R18-11-108.03(B)(2) and
(B)(3)) in this context refers to the application of matrix thresholds taken together as a set of parameters that inform
the Department’s determination as to whether there is excessive plant and algae growth that inhibits or prohibits the
habitation, growth, or propagation of aquatic life or that impairs recreational uses proscribed under R18-11-
108(A)(6). It is clear from the language of the adopted rule and the Department guidance that the numeric target lev-
els were never meant to be stand-alone nutrient standards.

A point source discharge of reclaimed water into a lake regulated as a surface water may require higher levels of
treatment to reduce nutrient loads before the reclaimed water can be used as a source of water in a lake. For some
lakes, a higher level of treatment may be necessary to maintain and protect water quality for the lake’s designated
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uses. This may be the case where reclaimed water is a sole source or a significant percentage of the water for an urban
lake. For example, a small point source discharge of treated wastewater to a large lake such as Lake Roosevelt pre-
sents a very different set of facts from an urban lake that is created entirely of reclaimed water (e.g. Lakeside Lake in
Tucson) or one where the use of reclaimed water is being considered (e.g. Tempe Town Lake).

The Department supports the reuse of reclaimed water for beneficial use. As the commenters are aware, the Depart-
ment has adopted reclaimed water quality standards for the direct reuse of reclaimed water and has established a reuse
permit program to regulate the direct reuse of reclaimed water for recreational and landscape impoundments and for
other reuse applications. The Department designed the reclaimed water quality standards and the reuse permit pro-
gram to encourage the direct reuse of reclaimed water. However, the existence of Department programs to regulate
the direct reuse of reclaimed water does not replace or substitute for the surface water quality standards program and
the AZPDES permit program which regulates the discharge of pollutants to waters of the United States under the
Clean Water Act.

Comment #76
David E. McNeil, City of Tempe

The establishment of standards that will result in extreme nutrient limits in AZPDES should be further scrutinized in
the context of carbon footprint, greenhouse gas emissions, and sustainability. EPA’s March 2008 draft “National
Water Program Strategy: Response to Climate Change” points out that energy use by drinking water and wastewater
facilities accounts for three percent of energy consumption in the United States, resulting in emissions of approxi-
mately 116 billion pounds of CO, per year. The technology necessary to reduce nutrients to unrealistic and unneces-
sary levels will undoubtedly increase energy usage and greenhouse gas contributions from wastewater utilities.
ADEQ’s “General Explanation of This Rulemaking” in section 5 of the rule states that ADEQ is required to “adopt
surface water quality standards by considering (certain) factors,” including “the provisions and requirements of the
Clean Air Act.” In developing proposed standards and implementation procedures for narrative nutrients, ADEQ has
not satisfied this mandate, and has failed to consider the full costs associated with the proposed rulemaking. ADEQ’s
proposal also falls contrary to Arizona’s Climate Change Action Plan developed by Governor Napolitano’s Climate
Change Advisory Group in 2006.

Response: The Department appreciates the commenter’s reference to state and federal efforts to address climate
change. However, the comment relates only very generally to impacts of nutrient removal technology and not to state,
local and facility specific impacts of this rule. In fact, as climate change impacts the southwestern United States, the
Department expects longer term and higher impact droughts and higher temperatures, both of which may impact lake
and reservoir quality, especially with respect to nutrient impacts. This rule will help protect Arizona’s lakes and reser-
voirs from these impacts.

Comment #77

Jim F. DuBois, City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

Distinctions between lake categories are unclear, and a lake could fall into multiple categories. ADEQ should clarify
how to identify the single controlling lake characteristic that will define each lake for narrative nutrient standard pur-
poses, i.e., depth, substrate, or urban setting. Alternatively, identifying the lake type could be left subjective, if ADEQ
only relied upon their guidance document without rule criteria.

D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

First, in establishing the criteria, ADEQ differentiates between deep, shallow, urban, igneous and sedimentary lakes.
However, the definitions of these types of lakes are not mutually exclusive — for example, an igneous lake can be
shallow or deep. ADEQ must establish in the rules or by guidance some way of establishing what the controlling lake
characteristic is that will define the lake for narrative nutrient standard purposes.

Response: R18-11-108.03(A) states that the criteria in the rule apply only to lakes and reservoirs that are categorized
in Appendix B. Appendix B includes a column that specifically identifies each lake or reservoir and its corresponding
lake category. The lake category in Appendix B establishes the controlling lake characteristic that the Department
will use for implementing the narrative nutrient standard. Not all lakes and reservoirs in Appendix B are classified.
The Department cannot use the criteria in R18-11-108.03 for any unlisted or unclassified lake.

The lake classification system does account for multiple categories; however, each lake in Appendix B is assigned its
primary category for assessment purposes. Any non-urban lake with an average depth > 18 ft is classified as a “deep”
lake. Any lake created in an urban environment is classified as “urban.” Any non-urban lake with an average depth <
12 feet is classified as a “shallow” lake. The remaining lakes are classified based on the parent geology in which they
are situated. The deep, shallow, and urban classifications are the primary drivers for lake character; igneous and sedi-
mentary are actually secondary, but if the lake does not fall into one of the primary categories, the default assignation
is geology and soils based. See Response #13.
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Comment #78
Jim F. DuBois. City of Tucson — Department of Transportation

Fred H. Gray. City of Tucson — Parks and Recreation Department

There is a statement in the guidance document about lakes with reclaimed water that says, “Lakes with reclaimed
water carry only the partial body contact (PBC) designated use.” However, there is no separate category of lakes (in
the matrix) with reclaimed water and no mention of PBC for the nutrient standard in the proposed rule.

Response: The adopted rulemaking accidentally omitted the PBC category from the Numeric Targets for the Lakes
and Reserviors Table. A lake having either full body contact (FBC) or partial body contact (PBC) as a designated use
will have to meet the same target endpoints. See Response #68.

There are few lakes listed in Appendix B with reclaimed water as a source water component, let alone effluent-depen-
dent. These waters carry both A&Wedw and PBC designated uses. The matrix driver for these effluent dependent
waterbodies will be the A&Wedw category; lakes that use reclaimed water as part of the source water, would use the
A&Ww urban category. Because of the relatively high nutrient content of reclaimed water, it is generally less suited
as source water for impoundments designated as fisheries. The increase in lake productivity would require aggressive
treatment and lake management. The FBC use is contraindicated for reclaimed source water for several reasons: high
biomass, high turbidity, high pH, algal toxins or irritants, and growth of bacteria. To date, all waters listed as
A&Wedw also carry PBC use. Lakes created in waters of the United States that receive reclaimed water will have to
meet A&W Urban chlorophyll targets as those are more stringent than the PBC targets.

As a result of the above comment, the following two typographical errors and three omissions were discovered in the
matrix table and have been corrected.

NUMERIC TARGETS FOR LAKES AND RESERVOIRS
Secchi Total Total KTje ‘Ltla(;al Blue- Blue- Dissolved

m&::id C %r L}i‘f Depth | Phosphorus | Nitrogen | Nitrogen ife::: (Iife:g Oxygen g%

se Category | (ug/l) | ") (ng/L) (mg/L) | (TKN) —g—l o f_gT (mg/L) (St
/L. er m (% of total count)

FBC and PBC | Deep 10-15 1.5-2.5 | 70-90 1.2-14 1.0-1.1 20,000 6.5-9.0
A&Wedw All 30-50 0.7-1.0 | 125165 1.7-19 1.4-1.7 <50 6.0 6:5-6.0
125-160 (top m) 6.5-9.0

Comment #79

Jim F. DuBois, City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

In the table of subsection (D), there appears to be no reason for establishing ranges for Secchi depth, phosphorus, and
the two forms of nitrogen. The proposed rule makes no use of this “middle ground,” and it adds confusion to express
arange in the table.

Response: The commenter appears to misunderstand how the matrix works. See more detailed explanation on how
the matrix will be used in Responses #70, #71 and #72. Inclusion of the nutrient and secchi ranges in the matrix is
warranted as they inform the weight-of-evidence decision of potential nutrient-related impairment when the chloro-
phyll-a concentration is within the target range. R18-11-108.03(B)(2)(c) cites conditions that, if violated, inform that
the narrative nutrient standard is not being met.

Comment #80

Jim F. DuBois. City of Tucson — Department of Transportation

Fred H. Gray. City of Tucson — Parks and Recreation Department

In the table of subsection D, the very restrictive values (in some cases even more stringent than the aquatic and wild-
life protected uses) for nitrogen under DW'S and FBC uses do not seem to be justified by the drinking water standard
of 10 mg/l for nitrate. If the limits for these uses are meant to protect human health, they should be set based upon the
drinking water standard.

D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

The nitrogen values proposed in the table under R18-11-108.03 are overly stringent; in particular for the drinking
water source designated use, because the safe drinking water standard for nitrate (10 mg/L) is a much more relaxed
standard than that being applied to the untreated source water.
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Response: The nutrient ranges in the matrix represent ambient surface water values that correspond to the chloro-
phyll-a targets and can still support the specific designated uses. In the case of Domestic Water Source (DWS) use,
drinking water is only part of the potential use, but the ranges conservatively reflect those levels of nitrogen that
would impact formation of total trihalomethane compounds. Typical nitrate levels in surface water are three orders of
magnitude less than the 10 mg/L specified to protect human health. Further, 10 mg/L of nitrate in surface water would
greatly exacerbate lake productivity and increased biomass and would likely result in the surface water being unsuit-
able for drinking.

Comment #81
Claire L.. Zucker. Pima Association of Governments (PAG)

PAG’s jurisdictional members feel that it is premature to incorporate the Narrative Nutrient Standard Implementation
Procedures into the rule at this time. The draft implementation procedures were released in mid-April leaving very lit-
tle time for jurisdictions to work with ADEQ by reviewing and potentially appealing the procedures before the final
rules were issued on April 25, 2008. There are also many inconsistencies between the rule and the guidance docu-
ment. For example, the table shown in R18-11-108.03 D may be interpreted as containing numeric, not narrative,
standards, because it loses the subjective approach laid out in ADEQ’s guidance document. In addition, the statement
in R18-11-108.03(B)(2)(c) that there shall be “no evidence” of various nutrient related impairments, contrasts with
the language in subsection 4.4, Applicability of Matrix, in ADEQ’s guidance document that recommends applying a
“weight of evidence” approach to these various factors. Rather than including this section in the rule at this time, it
would be more appropriate to use the guidance for a period of time, to solicit stakeholder input, and then, if appropri-
ate, elevate the procedures into rule.

Jim F. DuBois, City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

The table of subsection D becomes a numeric, not a narrative, standard, because it loses the subjective approach of
ADEQ’s guidance document. R18-11-108.03(B)(2)(c) states that there shall be no evidence of nutrient related impair-
ment. However, in subsection 4.4 of ADEQ’s guidance document, it says to apply a weight-of-the-evidence approach
to these various factors of the matrix. ADEQ’s guidance is set up for lake managers to use best professional judgment,
an approach that is lost in translation to the rule.

Response: The Department disagrees that it is premature to propose R18-11-108.03 to implement the narrative nutri-
ent standard for lakes and reservoirs. The adopted rule and the associated guidance document have been in develop-
ment for several years. Similar preliminary draft rules and guidance documents have been informally discussed in
public meetings going back to the spring of 2004. Lake program staff and the contractor, Malcolm Pirnie, presented
several project updates on development of the lake classification system and narrative nutrient targets in meetings
held at ADEQ: March 2004; November 2004; April 2005; and September 2006. Additional meeting were held where
working drafts of the Implementation Procedures were made available during review sessions of the adopted rule.

To the extent there are any inconsistencies between the adopted rule and the associated Department guidance docu-
ment titled “Draft Narrative Nutrient Standard Implementation Procedures for Lakes and Reservoirs (April 2008), the
rule controls. The associated guidance document explains the rationale and approach to the development of the provi-
sions in R18-11-108.03. See Responses #71, #72, #75 and #79 regarding the weight-of-evidence approach.

Comment #82
Sandy Bahr, Sierra Club Grand Canyon Chapter

We support addition of these implementation procedures as they will help with implementation of this standard and
better ensure protection of lakes and reservoirs in Appendix B by limiting the nutrients that contribute to the exces-
sive growth of algae. Including rivers and streams in future standards is also an important consideration.

Response: The Department appreciates the comment and agrees that the development of the adopted procedures to
translate the narrative nutrient standard for lakes and reservoirs is both timely and necessary to maintain and protect
Arizona’s lakes’ and reservoirs’ water quality and to prevent accelerated eutrophication (excessive algae and weeds)
and nutrient-related impairments in Arizona’s lakes and reservoirs.

R18-11-109. NUMERIC WATER QUALITY STANDARDS
RI8-11-109(A4)
Comment #83

Jim F. DuBois, City of Tucson — Department of Transportation

ADEQ has adjusted the partial body contact standard for E. coli in R18-11-109(A), without explanation. It appears
that FBC and PBC standards for E. coli listed in R18-11-109(A) are not based on the same ingestion criteria used for
the constituents listed in Appendix A, creating inconsistency in the rule.

E. coli standards for PBC will be applied in MS4 stormwater permits. Because of widespread natural wildlife impacts
on stormwater, these levels could be exceeded quite frequently. ADEQ has not factored such likely costs into the
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rule’s cost-benefit evaluation. In the past, these E coli standards may have been appropriate to gauge the impact of
domestic and municipal wastewater, but they do not reflect the natural variability seen in stormwater sources. ADEQ
should clarify that these standards only apply when there is a direct human source of pathogens. Also, ADEQ should
consider revising the description of the geometric mean to reflect the frequency of sampling expected for stormwater
flows of four samples over a period of two years.

D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

The definition of partial body contact proposed in this rulemaking states that the exposure is such that “ingestion of
the water is not likely.” In fact, ADEQ, in this proposed rule, has adjusted the partial body contact standard for E. coli
without explanation. It appears that the full body contact and partial body contact standards for E. coli are not based
on the same ingestion criteria used for the constituents listed in Appendix A of the proposed rule, evidencing an
inconsistency in ADEQ’s application of ingestion rates between these two designated uses. ADEQ should eliminate
the ingestion rate criteria for partial body contact, or at the very least, ADEQ should adopt the same assumptions for
partial body contact incidental ingestion rate as those relied upon by EPA.

Response: The E. coli criteria in R18-11-109(A) were not derived, and never have been derived, using the same cri-
teria derivation methodologies and water ingestion exposure assumptions used to derive numeric criteria for pollut-
ants listed in Appendix A. The E. coli criteria are based on EPA’s national criteria recommendations for bacteria (See
Ambient Water Quality Criteria for Bacteria — 1986, U.S. Environmental Protection Agency, Office of Water, EPA
440/5-84-002, January 1986), which are based on an estimate of bacterial indicator counts and an acceptable swim-
ming-related rate of gastrointestinal illness obtained from EPA human health effects studies. The E. coli standards are
not ingestion-based standards. The proposed changes are minor modifications to comport with national criteria.

The Department disagrees that the change to the E. coli standards will result in any significant increased costs to
Phase I MS4s as the Department is adopting only minor revisions to the currently effective standards for E. coli. that
have been effective since 2002. The Department adopts the E. coli standards to protect human health no matter the
potential source of the E. coli. Water quality criteria, including the E. coli criteria, are adopted to maintain and protect
water quality for designated uses.

The Department disagrees with the suggestion to revise the averaging period for the calculation of the geometric
mean to reflect the frequency of sampling expected for stormwater flows of four samples over a period of two years.
The proposed sampling period of four samples in 30 days is based on EPA recommendations regarding the appropri-
ate averaging period for calculating the geometric mean. There is no technical or statistical basis for using a two-year
averaging period. There is flexibility within the permitting program to tailor sampling frequency to the needs of the
situation, but the Department disagrees that the standard should be restricted as the commenter suggests.

RI8-11-109(C)(1)
Comment #84

Claire L.. Zucker. Pima Association of Governments (PAG)

Our region is concerned about the suspended sediment concentration limits for surface waters. Arid streams naturally
carry large sediment loads during storm events. The state has struck the provision that the standard only applies to
surface water that is at, or near, base flow conditions and does not apply to surface water during or soon after a pre-
cipitation event. We feel this should be placed back in the rule. Sediment transport is a necessary part of our ecologi-
cal balance in our natural alluvial systems and should be allowed in stormflow, which may extend beyond the 48
hours of a local stormflow event as stipulated in the rule.

Also, changing the way in which the standard is expressed to a median value, instead of a geometric mean, precludes
an allowance for natural variation in the system.

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ has removed the provision that the standard only applies to surface water that is at, or near base flow condi-
tions and does not apply to surface water during or soon after a precipitation event. This provision should be included
in the rule. Streams in Pima County have suffered significant erosion, sometimes causing severe undercutting of
flood control structures. This phenomenon has been linked to clear water scour, which occurs when flowing waters
are deprived of sediment and as a result they pick up fine-grained materials along the watercourse. This occurrence is
aggravated by standards that impose limits on suspended sediments in naturally flowing waters. Sediment transport is
a necessary part of our ecological balance in natural alluvial systems and should be allowed in storm flow, which may
extend beyond the 48 hours of a local storm flow event as provided in the rule.

Jim F. DuBois, City of Tucson — Department of Transportation

ADEQ has provided no technical justification for the change in this standard. ADEQ should not change from a geo-
metric mean to a median value, because there is a need to allow for the natural variability of Arizona’s alluvial stream
systems. Also, ADEQ should retain the current rule language about the standard only applying to a stream that is “at
or near its base flow.” Furthermore, ADEQ should clarify that this standard does not apply to ephemeral water under
any circumstance, because there is no such thing as base flow in ephemeral waters as defined in the rule.
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Response: Suspended sediment is an important water quality parameter, and the control of excessive sediment and
siltation is critically important to the maintenance and protection of water quality for the growth and propagation of
aquatic life. The Department adopted the SSC criteria for the A&Wc and A&Ww designated uses primarily to protect
aquatic life in perennial and intermittent streams. The SSC standards do not apply to ephemeral waters that flow only
in direct response to storm events and transport large amounts of sediment. The Department did provide a technical
justification for revision of the SSC during the informal rulemaking process and expands on it here. The current SSC
standard is intended to control excessive levels of suspended sediment in surface waters to protect aquatic life (i.e.,
A&Wc and A&Ww).

The Department disagrees that the expression of the standard as a median concentration precludes consideration of
natural variability of SSC concentrations in surface waters. The median and the geometric mean are both ways of
expressing the central tendency of a dataset. The median value is actually a better measure of the center of a numeri-
cal dataset because it is not influenced by outliers (i.e., very large or very small values in the data set that may be
atypical). A median is the point at which there are an equal number of data points whose values lie above and below
the median value. The median represents the actual middle of any data set.

The Department has proposed revisions to the current SSC standard for several reasons. First, the U.S. Fish & Wild-
life Service had questioned whether the current SSC numeric criterion of 80 mg/L adequately protected aquatic life in
cold water streams. Second, the current SSC standard was expressed as a geometric mean calculated from a minimum
of four sample results. The expression as a geometric mean raised questions regarding what averaging period should
be used when calculating the geometric mean. The current SSC standard is silent on this point. Finally, the applicabil-
ity of the current SSC standard is unclear. The current standard applies only “at or near base flow” and does not apply
“soon after a precipitation event.” The Department does not have operational definitions of at or near base flow or
soon after a precipitation event to interpret the current standard. For most surface waters, there are no long-term flow
data or gage data that can be used to reliably determine base flow conditions. For all of these reasons, the Department
revised the SSC standard in this rulemaking.

The Department expressed the SSC criterion as a chronic criterion to protect aquatic organisms from long-term (i.e.,
chronic) exposures to suspended sediment. Most of the published reports on the biological effects of suspended sedi-
ment on aquatic organisms address chronic exposures. The scientific literature the Department reviewed did not sup-
port the proposal of an acute SSC criterion. The literature suggests that fish can tolerate exposures to very high
concentrations of suspended sediment (e.g., > 100,000 mg /L) for short periods of time). There is little or no data or
information on acute or short-term effects of suspended sediment on aquatic organisms. For these reasons, the
Department adopted a SSC criterion expressed as a median value. A median is a better way to express the central ten-
dency of the data, particularly when working with relatively small datasets.

Neither the current nor the adopted suspended sediment concentration standards apply to ephemeral or effluent-
dependent waters. Only the A&Wc and A&Ww designated uses have criteria for suspended sediment.

Comment #85
David E. McNeil. City of Tempe

Suspended sediment concentration is an antiquated term and laboratory analysis that has been replaced with total sus-
pended solids (TSS). ADHS has confirmed there is a method for “Determining Sediment Concentration in Water
Samples” that is different from residue non-filterable methods. Determining Sediment Concentration in Water Sam-
ples is ASTM method D 3977-97 and does not contain the term “suspended” sediment. It should be noted that ADEQ
has replaced the term “suspended sediment concentration” with “total suspended solids” in the newly proposed MS4
permits. Accordingly, this change should be made to the water quality standards.

Response: The Department does not agree that SSC is an antiquated term that has been replaced by TSS. SSC
remains the most accurate way to measure sediments in water. The inclusion of TSS in MS4 stormwater permits was
made to allow permittees to use a quicker and easier method that can serve as an indicator of sediment pollution.
However, permit conditions do not drive water quality standards, rather the opposite is true. The presence of an alter-
native monitoring approach within an AZPDES permit is not justification for a standards change.

The Department expressed the standards as suspended sediment concentration (SSC) for several reasons. First, the
analytical method for measuring SSC, ASTM D3977-97, “Standard Test Method for Determining Sediment Concen-
tration in Water Samples,” is the U.S. Geological Survey (USGS) standard method for determining the concentration
of suspended sediment in surface water samples. Second, the measurement of SSC is the most accurate way to mea-
sure the total amount of suspended sediment in an ambient surface water sample. Studies on the accuracy of the SSC
analytical method by ASTM and the USGS Survey Branch of Quality Systems (Gordon, et. al 2000) have shown that
SSC analysis represents a more accurate and reliable measure of suspended sediment than the measurement of total
suspended solids or turbidity.

Differences between total suspended solids (TSS) and suspended sediment concentration analyses have been investi-
gated by the USGS (See Gray, John R., et. al, “Comparability of Suspended Sediment Concentration and Total Sus-
pended Solids Data,” Water Resources Investigation Report 00-4191, U.S. Dept. of Interior, U.S. Geological Survey
(August, 2000)). The USGS investigated differences in the data produced by TSS and SSC analyses by studying
3,235 paired TSS and SSC samples and 14,466 data pairs from the USGS NWIS database. The USGS concluded
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from the statistical analyses of the paired samples that the data produced by the SSC technique is more reliable than
data produced by TSS analysis.

For these reasons, the Department expressed the standard as suspended sediment concentration and not as total sus-
pended solids.

Comment #86

Steven L. Spangle, Field Supervisor. U.S. Fish And Wildlife Service

We are encouraged to see ADEQ propose the revision of its suspended sediment concentration (SSC) standard. The
SSC standard replaced the turbidity standard during the 2002 triennial review. We concluded this change was likely to
adversely affect fishes in Arizona (USFWS 2004), particularly salmonids. The SSC standard in A&Wc and A&Ww
was 80 mg/L. ADEQ has proposed to lower the SSC standard in A&Wc from 80 mg/L to 25 mg/L. The newly
adopted narrative bottom deposits standard implementation procedures will augment the SSC standard and should
help strengthen the protection of the aquatic environment against the harmful effects of excessive sediment. Hope-
fully, after several years of data collection, the narrative bottom deposit standard will be expanded for use in ephem-
eral and intermittent streams and will be added in future triennial reviews.

Response: The Department appreciates the comment.
R18-11-109(F)

Comment #87

J. Adrianne Settimo

The fast growing city of Benson is highly dependent on groundwater sources for drinking, agriculture, industrial use
and riparian habitat. Benson is located in the San Pedro watershed basin. Lowering the numeric water quality stan-
dards from 10mg/L of nitrate, to Full Body Contact (“FBC”) criterion, under proposed rule R18-11-109, would put
water used for drinking at risk as well as public health. Not only could “incidental ingestion of nitrate-enriched water
during water-based recreation” occur, ingestion could also take place through the consumption of alluvial groundwa-
ter located downstream. ADEQ fails to show that lower standards will not adversely affect the public through FBC
and the consumption of alluvial groundwater affected by lowered numeric water quality standards. The proposed rule
should not be adopted by the ADEQ.

Janet Hashimoto, Chief;: EPA Monitoring & Assessment Office

ADEQ has proposed to eliminate the existing site-specific nitrate standard of 10 mg/L for the San Pedro River from
Curtiss to Benson (Section R18-11-109). The justification cited is that this stretch of the San Pedro is not designated
as a domestic water source (DWS). ADEQ’s proposed Full Body Contact standard for nitrate of 3,733 mg/L, orders
of magnitude higher than 10 mg/L, would apply in the alternative.

The proposed rule should describe available information supporting that the San Pedro River from Curtiss to Benson
is not being used as a DWS. Also, ADEQ should assess whether any downstream water bodies potentially have a
DWS use not identified which could be adversely impacted by a higher nitrate allowance in the San Pedro River seg-
ment in question.

Response: The Department repealed the site-specific criterion at A.A.C. R18-11-109(F)(10) for total nitrate as N that
applies to the San Pedro River from Curtiss to Benson. This site-specific criterion is expressed as a single sample
maximum concentration of 10 mg/L, which is the same as the drinking water MCL. The numeric criterion has been
adopted for nitrate to maintain and protect water quality for the domestic water source designated use.

This segment of the San Pedro River carries designated uses of Aquatic & Wildlife, Fish Consumption, Full Body
Contact, Agricultural Livestock Watering and Agricultural Irrigation. It is not and never has been designated for
Domestic Water Source, which would have a nitrate standard of 10 mg/L.

The Department researched the origin of the current site-specific criterion of 10 mg/L for the cited reach of the San
Pedro River. The Department found that the source of the site-specific criterion appears to be a report prepared by the
Water Assessment Section of the Arizona Department of Health Services titled San Pedro and Santa Cruz Rivers:
Nutrient Standards Review (September, 1985). The purpose of this report was to summarize water quality data for the
San Pedro River and Santa Cruz River to evaluate the need for nitrogen and phosphorus standards to protect benefi-
cial uses and to determine whether federally-promulgated nutrient standards should be repealed and replaced by state-
adopted standards.

The report stated, in relevant part, that nitrogen additions in the San Pedro River were occurring in the St. David area
as a result of the inflow of nitrate-contaminated groundwater from the Apache Nitrogen site. The final recommenda-
tion of the report was to promulgate a nitrate standard of 10 mg/L for the San Pedro River, from one-mile upstream of
the U.S. 80 bridge near St. David to Benson, investigate the source of the nitrate contamination, and implement a cor-
rective action program.

The Department has concluded that the site-specific criterion of 10 mg/L for nitrate for the San Pedro River from
Curtiss to Benson should be repealed. The 1985 criterion appears to be based on drinking water protection but the
identified reach of the San Pedro River was not used as a domestic water source in 1985 and this reach of the river is
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not used as a drinking water source today. Moreover, if the intention in 1985 was to protect the full body contact rec-
reation designated use, the site-specific criterion of 10 mg/L is overprotective. The Department’s current water qual-
ity criteria for nitrate to maintain and protect water quality for the full body contact recreation designated use is 2,240
mg/L, over 200 times the 1985 site-specific criterion. The current criterion for nitrate for the full body contact desig-
nated use is derived using an incidental water ingestion exposure assumption. Finally, the Department has adopted an
aquifer water quality standard of 10 mg/L for nitrate to maintain and protect ground water for drinking water pur-
poses (See R18-11-406(B)). An active corrective action plan is in place at Apache Nitrogen Products and is address-
ing the source of the high nitrates.

In October 2005, the Department placed a public notice in the newspapers serving Benson and Tombstone, seeking
public comment on the proposal to repeal the site-specific nitrate (NOs) standard that currently applies to the San
Pedro River from Curtiss to Benson. The notice indicated that the Department was seeking information on whether
the public is obtaining drinking water from groundwater wells that are hydrologically connected to the shallow aqui-
fer and whether local wells have been impacted by nitrates in this area. No comments were received. Based on the
available hydrologic data for the area, the Department staff determined there is no hydrologic connection between the
public water system wells in the St. David area and the San Pedro River. Since the river is not designated for domestic
water source uses and there appears to be no hydrologic connection to the river from area wells, removal of the site-
specific nitrate standard is justified. The existing full body contact standard is protective of humans that may recreate
in the water in this area.

R18-11-112. OUTSTANDING ARIZONA WATERS
Comment #88

Claire L. Zucker. Pima Association of Governments (PAG)

Some of the criteria listed as the basis for the Director’s designation of an OAW are new as of this rule. The rule
should state that these criteria are the basis for all new designations made by the Director and that they will not be ret-
roactively applied to any of the OAWs listed in R18-11-112(G) and Appendix B.

Response: The Department disagrees that clarification is needed; there is nothing in the rule that suggests OAWs are
to be re-examined after designation. New criteria would affect future designations.

Comment #89

Sandy Bahr. Sierra Club Grand Canyon Chapter

We also support adding the clarification that an intermittent water can be considered for Outstanding Arizona Water
designation. Intermittent waters in Arizona provide significant and important wildlife habitat.

Response: The Department appreciates the comment.

RI8-11-112(A)

Comment #90

Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

Furthermore, the proposed language in R18-11-112(D)(1), extends the potential scope of the OAW designation to
intermittent waters. ADEQ provides no justification for this extension in the rules. Such a drastic extension of protec-
tion intended for unique, ecologically valuable surface waters to features that may only contain water on an infre-
quent basis unnecessarily broadens the scope of this protection. Because of the potentially significant restrictions on
land use activities resulting from OAW designations, this designation is best preserved for perennial waters which
support critical habitats and provide recreation, instead of diluting scarce state resources by extending OAW protec-
tion to anywhere in the state that water may be present. ADEQ should revise the proposed definition of OAW and the
OAW regulations at R18-11-112 to clarify that the OAW designation is limited to free-flowing perennial waters with
good water quality that exhibit the characteristics specified in R18-11-112(D)(4).

Svdney Hayv. Arizona Mining Association

ADEQ has proposed extending potential OAW status to intermittent waters, not just perennial waters. ADEQ has pro-
vided no explanation or rationale whatsoever for this change, and in fact does not even note the change in the pream-
ble discussion of the rules. Given that the Department in the last triennial review adopted the requirement that OAWs
must be perennial waters and emphasized repeatedly that intermittent waters were not eligible for listing, this unex-
plained change in course is puzzling.

The lack of explanation makes it very difficult to comment on this aspect of the proposal. Nevertheless, given the
broad and vague definition of “intermittent” waters found in the rules (those flowing continuously at certain times of
the year), and the fact that intermittent waters, unlike ephemeral and effluent-dependent waters, are not specifically
identified in Appendix B, the AMA is concerned that this proposal potentially dramatically expands the universe of
OAWs in Arizona. Rather than protecting only the truly unique and rare waters in the state, this proposal moves
toward allowing OAW status to be conferred anywhere water is sometimes present, even if infrequently. This is not,
and never has been, the intent of the unique water (now OAW) program.
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Response: The Department is not drastically extending the scope of eligibility for Outstanding Arizona Water classi-
fication in this rulemaking. The Department is correcting a fairly recent limitation on the eligibility of surface waters
for OAW classification and restoring the universe of surface waters eligible for OAW classification to pre-2002 con-
ditions. The limited eligibility for unique water classification to perennial waters was established in 2002. Prior to
2002, there were no eligibility requirements for unique water classification based on flow regime and no limitation
only to perennial waters. A person could nominate any surface water for unique water classification and the Director
could classify any surface water as a unique water provided the Director made the requisite findings that the surface
water met the criteria for unique water classification prescribed in R18-11-112.

The Department has concluded that there should be no prior restrictions on the eligibility of a surface water for con-
sideration as a Outstanding Arizona Water based on flow regime. All surface waters should be eligible for nomination
for Outstanding Arizona Water classification and a nomination for OAW classification should be considered on its
merits. The Department is persuaded that prior restrictions of OAW eligibility based on flow may restrict consider-
ation of intermittent waters that may qualify as OAWs because they are of exceptional recreational or ecological sig-
nificance, essential to the maintenance and propagation of a threatened or endangered species, or provide critical
habitat for a T&E species.

RI18-11-112(D)
Comment #91
Kim S Wilson

The proposed changes to the surface water standards are needed to identify, nominate, and regulate OAWs in ways
that are critical for maintaining their ecological resource values. The inclusion of intermittent waters as OAWs is
especially important because the significant role intermittent waters play in providing wildlife habitat and watershed
resources is often overlooked. The water quality of intermittent waters needs to be maintained in consistency with
federal and state antidegradation policies, especially as the water resources of Arizona come under ever increasing
pressure due to development and climate change. Some will argue against the inclusion of intermittent waters as
OAWs by indicating that intermittent waters lack value. However, a rational society would not categorically exclude
these important water sources from OAW protection without consideration of their unique roles in local ecosystems
and their intrinsic value given Arizona’s ever-shrinking inventory of intermittent waters.

Response: The Department appreciates the comment.
Comment #92
Claire L. Zucker. Pima Association of Governments (PAG)

PAG, and its jurisdictions, strongly support the addition of intermittent waters to the criteria, allowing intermittent
waters to be protected as long as other OAW classification requirements are met. In our region, perennial and inter-
mittent stream reaches are often intermixed. OAW water quality protections are needed on the intermittent reaches
because both intermittent and perennial reaches support critical habitats and provide recreation for Arizona’s citi-
zenry.

Response: The Department appreciates the comment.
R18-11-113G(G)(21)

Comment #93

Sydney Hay. Arizona Mining Association

Davidson Canyon is subdivided into four reaches in Appendix B. It appears that the lower three reaches are intended
for designation as an OAW (although there is some uncertainty over the scope of the proposed designation, as noted
below). However, it has not been adequately demonstrated that these segments qualify for listing even under the
revised criteria set forth in the proposed rule.

The proposed listing of Davidson Canyon is confusing. As noted above, Davidson Canyon is subdivided into four
reaches in Appendix B. The first reach is defined as “headwaters to unnamed spring at 31°59'00"/110°38'46.” How-
ever, the proposed listing in A.A.C. R18-11-112(G)(22) reads as follows: “Davidson Canyon, from its headwaters at
the unnamed spring at 31°59'00"/110°38'46" to its confluence with Cienega Creek.” The specified latitude and longi-
tude mark the end of the first (headwater) segment, not its commencement. The nominating petition sought OAW
designation only for the lower three reaches and not the upper (headwater) reach. We presume ADEQ intended to
propose the same thing. If any OAW listing is finalized for Davidson Canyon, which the AMA does not believe is
appropriate for the reasons outlined below, ADEQ needs to be more clear in identifying the delineated segment.

Response: The commenter is correct that Davidson Canyon is divided into four separate reaches in Appendix B of
the surface water quality standards rules and that the lower three reaches from the unnamed spring at 31°59' 00” /
110° 38' 46" to the confluence of Davidson Canyon and Cienega Creek are intended for Outstanding Arizona Water
(OAW) classification. The Department agrees that the Department may have inadvertently created confusion over
which reaches of Davidson Canyon were proposed for OAW classification because the Department incorrectly
included the phrase, “from its headwaters” in the description of the proposed listing at R18-11-112(G)(21). The
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ephemeral reach of Davidson Canyon from its headwaters to the unnamed spring at 31°59' 00"/ 110° 38' 46” is not
included in the proposed OAW classification and the phrase “from its headwaters” has been removed.

Comment #94

Sydney Hay. Arizona Mining Association

The second (uppermost) segment proposed for OAW designation (from the unnamed spring at 31°59'00"/110°38'46"
to confluence with unnamed tributary at 31°59'32.5"/110°38'43.5") may not possess the requisite “good water qual-
ity” required under proposed A.A.C. R18-11-112(D)(3). Designated uses for that reach are A&W (warm water), fish
consumption, full body contact and agricultural livestock watering.

Data is insufficient to demonstrate with any certainty that the uppermost stretch of Davidson Canyon proposed for
OAW classification possesses the “good water quality” necessary for such designation. The lowermost reach pro-
posed for OAW designation (from the unnamed spring at 32°00'54"/110°38'54" to Cienega Creek) likewise lacks suf-
ficient data to accurately assess water quality. Although none of the data provided in support of the nomination does
demonstrate the existence of water quality problems, it is insufficient to allow an evaluation of overall existing water
quality.

Response: The Department disagrees that Davidson Canyon lacks the requisite good water quality required by R18-
11-112(D)(3) for an Outstanding Arizona Water classification. Under R18-11-112(D)(3), the Director may classify a
surface water as an Outstanding Arizona Water if the surface water has water quality that meets or is better than appli-
cable water quality standards. The Pima Association of Governments provided sufficient water quality data to the
Department from samples collected in Davidson Canyon from 2002 to 2005 for the Department to find that Davidson
Canyon possesses good water quality. None of the available water quality data indicates the existence of any water
quality problems or exceedances of applicable water quality standards.

Comment #95

Sydney Hay. Arizona Mining Association

The middle reach of Davidson Canyon proposed for OAW designation (the third of four delineated in Appendix B)
extends from the confluence with the unnamed tributary at 31°59'32.5"/110°38'43.5" to the unnamed spring at
32°00'54"/110°38'54.” No water quality results appear to have been provided for this reach of the Creek. However,
the reach is listed in Appendix B of both the current and proposed rules as ephemeral. As an ephemeral reach, it can-
not qualify for OAW designation under the current or proposed rules. It therefore should be removed from the pro-
posal.

Response: The Department agrees that the identified middle reach of Davidson Canyon is listed in Appendix B of the
surface water quality rules as an ephemeral water. However, the existence of this ephemeral reach does not disqualify
Davidson Canyon from OAW classification. Davidson Canyon from the unnamed spring at 31°59' 00” / 110° 38' 46"
to the confluence of Davidson Canyon and Cienega Creek is more correctly described as a spatially intermittent
stream with reaches of the stream above and below the ephemeral middle reach that have perennial and intermittent
stream flow. The segment of Davidson Canyon nominated for OAW classification is 3.2 miles in length with approx-
imately 0.75 miles of perennial stream flow and 1.25 miles of intermittent stream flow. The nomination document for
Davidson Canyon provides sufficient information for the Department to find that the nominated segment of Davidson
Canyon, considered as a whole, is an intermittent stream that was eligible for OAW classification under the proposed
rule at R18-11-112(D)(1). The Department has previously classified surface waters as unique waters (or OAWs) that
have perennial, intermittent, and ephemeral reaches. It should be noted that Davidson Canyon is tributary to Cienega
Creek which the Department has already classified as an OAW and it has a similar hydrology to Cienega Creek. The
existence of ephemeral reaches in Cienega Creek did not disqualify Cienega Creek from being classified as a unique
water and does not disqualify Davidson Canyon.

Comment #96

Sydney Hay. Arizona Mining Association

The listing criteria for OAW designation make clear that it is the attributes of the surface water that should determine
whether listing is appropriate. As noted above, the water quality data regarding Davidson Canyon is not conclusive.
Moreover, the preamble (as well as the nomination and supporting letters) focuses heavily on preservation of the area
as a local corridor for wildlife migration, particularly as a means for wildlife to cross I-10. The AMA does not ques-
tion this characterization, but believes it is irrelevant with respect to the question of classifying Davidson Canyon as
an OAW. The areas adjacent to the surface water presumably provide that migration corridor today, even without
OAW status, and there is no suggestion that the wildlife corridor functions of these areas would be diminished by any
change in water quality. It is not clear why Tier II antidegradation protection would be insufficient to protect the func-
tioning of the existing migration corridor. In short, classification of Davidson Canyon as an OAW is not essential to
one of the primary stated purported benefits of the designation.

Similarly, the recreation benefits cited in the nominating petition are hiking, biking and birdwatching in the vicinity
of the surface water. These are benefits of the surrounding land, not the surface water itself — no mention is made of
boating, swimming, fishing or other water-based recreation. It is therefore unclear why these recreational uses require
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imposition of Tier 3 antidegradation protection for the nearby surface water, or why Tier 2 protection would not be
sufficient to allow those uses to continue.

The preamble also states that the stream provides habitat for “threatened and endangered species or species of con-
cern identified by the U.S. Fish and Wildlife Service, including the lowland leopard frog and the long fin dace.”
These species are not listed as threatened or endangered, nor are they candidates for listing. The phrase “species of
concern” does not appear to have any legal significance or definition. The two species identified are priority vulnera-
ble species under the Sonoran Desert Conservation Plan, but that County-specific plan should not alone be sufficient
to elevate a water to status as an outstanding Arizona resource water. (One of the stated goals of the Sonoran Desert
Conservation Plan is to “maintain or improve the status of unlisted species whose existence in Pima County is vul-
nerable” (italics added). This highlights the County-specific nature of the Plan.)

For all the foregoing reasons, the AMA questions whether Davidson Canyon meets the criteria for listing set forth in
A.A.C. R18-11-112(D).

Response: The Department agrees that it is the attributes of a surface water that determine whether a surface water
should be classified as an OAW and has concluded that Davidson Canyon possesses those attributes and meets the
criteria for OAW classification in R18-11-112(D). The nominated segment of Davidson Canyon is a spatially inter-
mittent stream with perennially flowing reaches, is in a free-flowing condition, has good water quality that meets
applicable water quality standards and it is of exceptional ecological significance.

The U.S. Fish & Wildlife Service (USFWS), the lead federal agency charged with implementation of the Endangered
Species Act, wrote a letter of support for the OAW classification of Davidson Canyon. In their letter, the USFWS
states that Davidson Canyon provides habitat for listed species. Davidson Canyon is an outstanding example of a
lowland desert stream with perennial water that provides habitat for a number of listed and vulnerable species of con-
cern and that its importance as a wildlife migration corridor qualifies it as an OAW as a surface water of exceptional
ecological significance under R18-11-112(D)(4)(a). The designation as an OAW is not based on R18-11-
112(D)(4)(b), which requires endangered or threatened species.

Comment #97

Sydney Hay. Arizona Mining Association

More generally, the AMA is concerned that the proposed OAW designation may be driven more by a desire to limit
land use in the vicinity (even if not directly adjacent to the reaches proposed for OAW designation) than by anything
else.

OAW designations unquestionably have a limiting effect on land use in the area of the designation (because of Tier 3
antidegradation protections, limits on use of some general permits, etc.), and such designations should be judiciously
made and limited to situations where the truly unique characteristics of a surface water require it.

Land use decisions are best made at the local level, not indirectly via state rulemaking. In fact, in this case, such deci-
sions are being made at the local level. Pima County already controls much land around the reaches proposed for des-
ignation, and is purchasing private lands and trust land grazing leases in the area in order to augment the Cienega
Valley Reserve system. Thus, the nomination of the Creek as an OAW is unnecessary to prevent the “fragmentation”
of the area and its loss of function as a wildlife corridor.

Moreover, if the designation were to be used in an attempt to block a mining operation from ever opening, as is
clearly the intent of at least some of the proponents of the designation, then the costs imposed by the designation are
potentially enormous. In short, if ADEQ proceeds with the proposed designation, it must make a good faith effort to
assess the probable costs of the designation in light of potential limits on activity in the watershed, as required by
AR.S. § 41-1052(C). See also 8 A.A.R. at 1303 (identifying as a factor that ADEQ can use in exercising its discre-
tion concerning whether to designate a qualifying water as unique the social and economic impact of Tier 3 antideg-
radation protection, such as: limits on existing or new point sources, restrictions on land use in the watershed
(including possible limits on mining), stricter § 401 certification requirements, and impact on private property rights,
including the potential for regulatory takings).

Response: The nomination of Davidson Canyon was prepared by the Pima Association of Governments Watershed
Planning group (PAG), which prepared the water quality element of the Pima County’s Sonoran Desert Conservation
Plan. As early as 2002, PAG had recommended that Pima County pursue OAW classification for priority streams in
Pima County such as Davidson Canyon. The Department supports Pima County’s efforts to conserve and protect Ari-
zona’s disappearing desert streams and riparian habitats at the watershed scale.

The nomination of Davidson Canyon comes at the request of Pima County, the local jurisdiction responsible for land
use decisions and water quality management planning. The Department notes that the Davidson Canyon nomination
is supported by the unanimous vote of the Regional Council of the Pima Association of Governments, including the
City of Tucson. The vast majority of public comments that the Department received are in support of the proposed
Davidson Canyon nomination came from local residents, non-profit organizations, and academia. In fact, the David-
son Canyon nomination received an unprecedented level of support from local government and others.

The Department agrees that an OAW classification may affect land uses in the Davidson Canyon watershed, particu-
larly any land uses that may degrade existing water quality in Davidson Canyon. As the commenter correctly points
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out, Tier 3 antidegradation protection prohibits the long-term degradation of existing water quality in an Outstanding
Arizona Water. The proposed antidegradation criteria rule would prohibit new or expanded point source discharges
directly to the nominated reaches of Davidson Canyon. Discharges to tributaries or upstream of the reaches of David-
son Canyon that are classified as an OAW would be reviewed to ensure that existing water quality in Davidson Can-
yon is not degraded. Refer to the EIS for the cost/benefit analysis of this rule change.

Comment #98
Sandy Bahr. Sierra Club Grand Canyon Chapter
Under subsection G, Davidson Canyon should be number 21 not number 22 as listed in the draft rule.

Claire L. Zucker. Pima Association of Governments (PAG)

Within the Santa Cruz watershed, the rules list four reaches of Davidson Canyon. For clarity, please add the qualifier
(OAW) to the three reaches of Davidson Canyon that will be designated as Outstanding Arizona Waters as a result of
this rule.

The description of the OAW section of Davidson Canyon sited in 22 does not match the nominated reach, which
extends from the unnamed spring at 31°59°00”/110°38°46” to the confluence of Davidson Canyon and Cienega
Creek. Removal of the word “headwaters” from the cited reach would fix this discrepancy.

Response: The Department thanks the commenters for their careful review. The qualifier (OAW) has been added to
the appropriate segments in Appendix B and R18-11-112(G)(21) has been revised as follows:

21. Davidson Canyon, from the unnamed spring at 31°59'00"/110°38'46" to its confluence with Cienega Creek;
RI18-11-112(G)(21 and (22))
Davidson Canyon and Fossil Creek

NOTE: The Department received many comments in support of the Davidson Canyon and Fossil Creek designations,
and wishes to thank them for their involvement in the rulemaking process. Here are a few of the comments:

Sandy Bahr. Sierra Club Grand Canyon Chapter

The Sierra Club strongly supports designation of both Davidson Canyon and Fossil Creek as Outstanding Arizona
Waters.

Davidson Canyon, in Pima County southeast of Tucson, is a main tributary of Cienega Creek, which currently is des-
ignated as a Unique or Outstanding Arizona Water. Davidson Canyon should also be designated as an Arizona Out-
standing Water in order to protect its unique values and surface water quality. The canyon contains spring-fed
perennial water and cottonwood-willow riparian habitat that provides homes and sustenance to numerous species of
wildlife, endangered species, and many migratory birds.

The fact that it connects to Cienega Creek, another rare perennial stream, makes it even more important that Davidson
Canyon be protected with an Outstanding Arizona Waters designation. Davidson Canyon has excellent water quality,
and existing data show that it would meet or exceed surface water quality standards required to be classified as an
“Outstanding Arizona Water.”

Under subsection G, 22, Fossil Creek is proposed for designation as an Outstanding Arizona Water. We strongly sup-
port this designation. Fossil Creek clearly meets both of the conditions for Outstanding Arizona Water designation,
especially from an ecological perspective. It provides habitat for a diversity of plants and wildlife and, with full flows
restored, presents a wonderful opportunity for restoration of native fishes. Details on how it is of exceptional ecolog-
ical significance are outlined below. In addition to meeting this important criterion, the creek is perennial, is in a free-
flowing condition, and has excellent water quality.

It flows through two congressionally designated wilderness areas — Fossil Springs Wilderness and the Mazatzal Wil-
derness — and it flows almost entirely within federal public lands with the exception of several small parcels of pri-
vate land that are just south of the current location of the Irving Power Plant.

Fossil Creek is one of very few warm-water perennial streams that are home to an assemblage of our native fishes.
The water quality in Fossil Creek provides habitat and is critical to the maintenance and propagation of these species.
Additionally, according to Northern Arizona University, the Fossil Creek watershed is home to more than 175 species
of mammals, birds, reptiles, amphibians, and invertebrates. The creek itself supports 147 macroinvertebrate species.

Based on the unique characteristics of this warm-water perennial creek, the opportunities for native fish recovery it
offers, the diverse macroinvertebrate community that inhabits it, and the travertine-forming character of the spring
water in the creek, we strongly urge designation of Fossil Creek as a unique water and, under the proposed rule, an
Outstanding Arizona Water.

David Kennedy

I am writing to ask that ADEQ support “Outstanding Arizona Water” designation for both Fossil Creek and Davidson
Canyon and also to oppose the Site Specific Standard for Dissolved Copper in Pinto Creek.
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Based on the unique characteristics of this warm water perennial creek, the opportunities for native fish recovery it
offers, the diverse macroinvertebrate community that inhabit it, and the travertine-forming character of the spring
water in the creek, Fossil Creek should be designated as an Outstanding Arizona Water. The Creek clearly meets the
criteria required by the rule.

Fossil Creek is one of very few warmwater perennial streams that are home to an assemblage of our native fishes.
These fish include the Sonora sucker, desert sucker, headwater chub, roundtail chub, speckled dace, and the longfin
dace. Loach minnow and spikedace, both threatened species in Arizona, were recently reintroduced to Fossil Creek.

In regards to Davidson Canyon, it contains spring-fed perennial water and cottonwood-willow riparian habitat that
provides homes and sustenance to numerous species of wildlife, including Gila topminnow, Gila chub, Mexican gar-
tersnake, lowland leopard frog, lesser long-nosed bat as well as many migratory birds. It connects to Cienega Creek,
another rare perennial stream, makes it even more important that Davidson Canyon be protected with an Outstanding
Arizona Waters designation. Davidson Canyon has excellent water quality and existing data show that it would meet
or exceed surface water quality standards required to be classified as an “Outstanding Arizona Water.”

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department
Davidson Canyon Designation as an Outstanding Arizona Water R18-11-112(22)

Pima County in partnership with the Pima Association of Governments nominated segments of Davidson Canyon as
an Outstanding Arizona Water (Attachment #13). Davidson Canyon is a rare perennial low elevation desert stream
with native fish and frogs, unique riparian habitat, and spectacular geology. It contributes a significant portion of the
flow in Cienega Creek already a Unique Water of the state. We continue to strongly support ADEQ’s proposal to des-
ignate Davidson Canyon as an Outstanding Arizona Water in this rulemaking.

Timothy J. Flood. Friends of Arizona Rivers

The Friends support the inclusion of the waters of Davidson Canyon as an Outstanding Arizona Water (OAW; termed
a Unique Water under the rules being amended.) We acknowledge the importance of the Canyon’s sensitive animal
species and their dependence upon high quality riparian habitat that, in turn, depends upon high water quality. Desig-
nation as OAW will serve to promote the protection of these species.

Barbara Raley

Davidson Canyon is a rare perennial, low-elevation desert stream with native fish, frogs, unique riparian habitat and
spectacular geology. We have personally kept a log of the wildlife, birds and endangered species seen on our own 5
acres, including bobcat, mountain lions, coyote, javalina, skunks, several species of deer, as well as dozens of identi-
fied birds, hundreds of bats, Red Tailed Hawks, Road runners, and reptiles such as fat healthy Gila Monsters who reg-
ularly burrow into outcroppings on our property, King, Gopher and Ring-tailed Diamondback rattlers, with an
occasional Blue Racer or Coral snake.

Carol Mangold

I strongly support the Outstanding Water designation for Davidson Canyon. Both the Sky Island Alliance and the AZ
Dept. of Transportation have documented that Davidson Canyon is an important wildlife corridor, one of the few
places where wildlife can safely cross the interstate. Floods coming down this canyon provide sediment, nutrients and
seed sources for riparian areas downstream. This canyon has outstanding scenic value.

John L. Leonard

Davidson Canyon is a valuable resource for both human and non-human creatures. It contributes a significant amount
of water to Cienega Wash. It provides both water and a passage under I-!0 to the benefit of wildlife. There are signif-
icant archaeological remnants near the confluence of Davidson and Cienega Creek. And it’s a nice place for humans
to go hiking, after they've come up Cienega Creek. Water in an arid land is a precious resource, and I urge you to pro-
tect Davidson Canyon and its water in every way possible.

Roger Tanner

This area is also an important tourist area for birders, hiking, camping, and other desert recreational uses. I think it is
important to maintain this area in a good state for future generations to enjoy. I moved out here for the dark skies for
my astronomy hobby and the clean air and water. Giving Davidson Canyon an Outstanding Water designation will
help protect all this.

Response: The Department appreciates the comments. Other similar comments on Davidson Canyon and Fossil
Creek, which have not been printed in this final rulemaking document, may be viewed at the Arizona Department of
Environmental Quality, 1110 West Washington Street, 5415A-1, Phoenix, Arizona 85007.
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RI18-11-112(H)
Comment #99

Sandy Bahr. Sierra Club Grand Canyon Chapter

Regarding the delayed effective date for the Fossil Creek designation, it is our understanding that this is being
included to address concerns raised by APS regarding the designation’s implication affecting the company’s decom-
missioning activities, including the removal of the dam. While we think the designation allows for these activities
because they will not result in any permanent or long-term degradation in water quality, we do not object to the
delayed enactment.

Response: The commenter correctly points out that the OAW classification for Fossil Creek has a delayed effective
date of June 10, 2010 to allow time for APS to complete decommissioning and restoration activities in the Fossil
Creek watershed that may have been hindered or delayed by the implementation of Tier 3 antidegradation protections
upon the effective date of the rule.

R18-11-113. EFFLUENT-DEPENDENT WATERS
R-18-11-113

Comment #100

Claire L. Zucker. Pima Association of Governments (PAG)

R18-11-113(A) states that the Director shall classify a surface water as an effluent-dependent water by rule. If chronic
discharge of wastewater is occurring along an ephemeral stream reach, requiring protection of our state’s water qual-
ity, the Director could choose to designate the reach as EDW through the rule process instead of relying on the permit
writer to determine when to apply A&W edw standards.

Response: The commenter is correct, however, the current rule allows both Director’s designation and interim use of
EDW standards in permits until a reach can be officially designated. If the only option were through Director’s desig-
nation, the agency could not issue a permit until the surface water was appropriately classified by rule. This could
delay permit issuance for years. This was the original reason for directing that EDW standards be used by the permit
writer in the existing provision of R18-11-113(E) to allow permitting to proceed using appropriately protective stan-
dards until formal designation is made through the rulemaking process.

Riparian Restoration Projects
Comment #101

Claire L.. Zucker. Pima Association of Governments (PAG)

We recommend that ADEQ remain flexible about applying A&Wedw standards to ephemeral stream reaches so that
riparian enhancement projects can be encouraged. In addition, some human created ecosystem projects are con-
structed for riparian habitat restoration and do not include an aquatic element even though they do utilize discharges
of treated wastewater. According to the rule, any discharge of effluent would trigger A&W edw water quality stan-
dards to be applied even if no surface waters were created, such as for some restoration projects. PAG supports the
creation of riparian restoration projects in our region, and is concerned that automatic application of A&Wedw stan-
dards to these projects will discourage these projects from being constructed, even though they offer a net ecological
benefit to our region.

Jim F. DuBois. City of Tucson — Department of Transportation

The City of Tucson would like to use reclaimed water for riparian enhancement projects designed to minimize dis-
charge and maximize use of effluent to encourage riparian vegetation. Our past experience seeking approval for this
activity has shown that ADEQ is reluctant to allow ephemeral standards to prevail in these circumstances. We remain
skeptical that the provisions added in R18-11-113(D) and (E) will significantly relax restrictions on reclaimed water
use in ephemeral channels. We would prefer more explicit provisions to create a “safe harbor” in standards and per-
mitting requirements for this type of project.

For all of these reasons, ADEQ should repeal or modify R18-11-113(E) to add flexibility for the above issues.

Response: While the Department supports riparian restoration projects in concept, it is the attainment of standards
and protection of aquatic life, wildlife, recreation, and other uses that are the cornerstones and requirements of the
Clean Water Act. The current rule is clear about the applicability of the A&Wedw standards to regulate point source
discharges from wastewater treatment plants to ephemeral waters under R18-11-113(E). The current R18-11-113(E)
appropriately mandates the use of A&Wedw standards to regulate these discharges (i.e., “...the NPDES permit issu-
ing authority shall use the water quality standards that apply to an effluent-dependent water to derive discharge limi-
tations for a point source discharge from a wastewater treatment plant to an ephemeral water that changes that
ephemeral water into an effluent-dependent water.””). The Department agrees there is regulatory flexibility to apply
“acute-only” A&Wedw standards under certain conditions (such as for sporadic or infrequent point source discharges
of treated wastewater to an ephemeral water) and has included the new provisions in subsections (E) and (F).
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Comment #102
Michele Van Quathem. Superstition Mountains Community Facilities District No. 1

In general, proposed rule R18-11-113 does not provide a sufficient definition of what features of an “effluent-depen-
dent water” justify stricter water quality standards than would otherwise apply to an ephemeral water. Rule R18-11-
113(C), (D), and (E) should clarify that “effluent-dependent waters” are only those tributary waters that, due to the
addition of a sufficient volume and frequency of effluent, are no longer ephemeral waters at a location where there is
a significant nexus to waters of the United States pursuant to the Rapanos decision.

Response: The Department disagrees that it must determine that there is a significant nexus to another water of the
United States in order to regulate point source discharges of effluent to ephemeral waters under R18-11-113. The
Department considers tributary ephemeral waters to be a category of surface water as that term is defined in A.A.C.
R18-11-101(41) and a water of the United States. See Response #4 regarding Rapanos.

The proposed rule clearly states at R18-11-113(D) that the Department shall use the water quality standards that apply
to effluent-dependent waters to derive AZPDES permit limits for a point source discharge of wastewater to an
ephemeral water. This language has remained virtually unchanged since the inception of the rule. The application of
the water quality standards that apply to effluent-dependent waters is not dependent upon a minimum volume or fre-
quency of effluent discharge. The ephemeral water quality standards are not developed to protect aquatic life that live
and propagate in effluent-dependent water systems and are inappropriate to protect effluent-dependent water systems.
See Responses #19, #20, and #106.

Comment #103

Sydney Hay. Arizona Mining Association

ADEQ has stated on numerous occasions in stakeholder meetings that the provisions of proposed A.A.C. R18-11-
113(D)-(E) are not intended to apply to storm water discharges (i.e., that storm water is not wastewater), but that
intent is not clearly expressed in the proposed rule language. Any final EDW rule should make clear in the text of the
rule itself (not merely the preamble) that its provisions do not apply to discharges of storm water or discharges of
non-storm water that are authorized by an applicable storm water permit, such as the construction or multi-sector gen-
eral industrial permits. The AMA also supports the Coalition comment that these provisions should not apply to dis-
charges authorized under ADEQ’s de minimus general permit.

Response: The Department agrees. See Response #16.
Comment #104

Robert S. Lynch, Irrigation & Electrical Districts Association of Arizona

In R18-11-113, the reference to a point source discharge has been changed from “a wastewater treatment plant” to “a
point source discharge of wastewater.” This change broadens the applicability of the rule and will include any point
discharges from industrial facilities, i.e. power plants. These point source discharges will now be evaluated under the
surface water quality standards. When asked whether the economic impact of this change had been considered,
ADEQ staff stated the Economic Impact Statement was in the preliminary stages.

Response: Discharges from industrial facilities have always been evaluated under the surface water quality standards
program but due to the restriction in the current R18-11-113(E) language, there was an inequity in how they were
treated versus municipal dischargers. The final EIS includes consideration of this rule change. See Response #17.

RI18-11-113(D)
Comment #105
Sandy Bahr, Sierra Club Grand Canyon Chapter

This Section clarifies that an Effluent-Dependent Water must have a point source discharge of wastewater; otherwise
it is an ephemeral water. This change allows for inclusion of the industrial process waters including cooling water dis-
charge from power plants.

Classification of an Effluent-Dependent Water should include an opportunity for public comment and review. The
conversion of ephemeral waters to effluent-dependent waters could have significant impact on certain species of
wildlife, including desert frogs that only surface and breed in the presence of water each year. Furthermore, these
waters feed into larger water bodies and ultimately affect perennial streams. We are concerned about the “flexibility”
proposed in the rule for applying only acute standards for discharge for Aquatic and Wildlife (edw) and for not apply-
ing the chronic standards. How will the need to apply this be determined? What constitutes “sporadic, infrequent, or
emergency?”

Response: The administrative rulemaking process provides an opportunity for public participation, including an
opportunity to review and comment on each surface water that the Department proposes to classify as an effluent-
dependent water. The Department proposed to classify 29 surface waters as EDWs in this rulemaking. In addition, the
AZPDES permit process provides the public opportunity to review and comment on the Department’s permitting
decision including when the permit includes effluent-dependent water designation.
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The Department believes it is reasonable to provide regulatory flexibility to use acute A&W(edw) standards only to
derive water quality-based effluent limits in AZPDES permits for point source discharges that are “sporadic, infre-
quent, or emergency” discharges. In general, the Department would use this regulatory flexibility in AZPDES permits
where there is not a reasonable likelihood that organisms in the receiving ephemeral water or EDW would have
chronic or long-term exposures to pollutants in the discharge. The Department will evaluate AZPDES-permitted
point source discharges to ephemeral waters on a case-by-case basis to make this determination. The Department will
consider the amount, frequency, and duration of the point source discharge; the length of time that water remains in
the receiving ephemeral water or EDW; and the distance to the nearest downstream surface water with chronic A&W
standards. This determination will be reflected in draft AZPDES permits and subject to public notice and comment.

The terms sporadic and infrequent describe the types of point source discharges that might be regulated under acute-
only A&Wedw standards and have the conventional meanings. Sporadic means occurring at irregular intervals or iso-
lated instances and infrequent means not occurring often or not occurring at close intervals. The Department has not
adopted criteria that specifically define the conditions under which discharge limits, based on acute-only A& Wedw
standards, adequately protect the animals, plants, and other organisms that inhabit an ephemeral water that receives
an infrequent or sporadic discharge where the water may remain for a short period of time before it dries up and
returns to its status as a normally dry channel. This will need to be a site-specific evaluation as it is dependent on
many factors.

RI18-11-113(D)
Comment #106

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ has failed to properly assess the scientific basis for identifying and properly regulating effluent-dependent
waters.

Pima County concurs with other stakeholders that resolution of this issue can be achieved with a new definition of
effluent-dependent waters. Pima County proposes the following definition: “Effluent-dependent water”” means a sur-
face water that consists of discharges of treated wastewater that the Director determines create a significant aquatic
ecosystem in terms of size and location that would otherwise not exist due to flows from precipitation events alone.
An effluent-dependent water is a surface water that, without the discharge of treated wastewater creating a significant
aquatic ecosystem that would otherwise not exist due to flows from precipitation events alone, would be an ephem-
eral water.”

Pima County objects to the proposed changes to A.A.C R18-11-101(21) and A.A.C. R18-11-113(E). Due to lack of
scientific clarity as to the effluent discharge circumstances necessary to change an ephemeral water into an aquatic
habitat called effluent-dependent water and under what circumstances acute or chronic standards should be applied,
we believe that ADEQ must, until appropriate rule language has been adopted, perform site specific ecological and
hydrological investigations on a site specific basis for each permitted discharge, to make a correct determination if a
water should be listed in rule as an EDW or not, and what standards should apply.

Response: The Department disagrees with any proposed definition of effluent-dependent water that requires the cre-
ation of a significant aquatic ecosystem for the reasons outlined in Responses #19 and 20.

The Department disagrees that the Department should develop criteria for effluent-dependent waters that identify
“when a substantial aquatic ecosystem has been established” that requires the protection of A&Wedw standards. The
Department opposes this approach because it requires a subjective determination of how “substantial” an aquatic eco-
system that is created by the discharge of treated wastewater is before the Department could designate a surface water
as an EDW. The term “substantial” is undefined and there are no recommended criteria for how the Department
should determine whether an aquatic ecosystem is substantial or insubstantial. In the absence of clearly defined and
objective tests, that determination becomes little more than a subjective value judgment. Development of the guide-
lines proposed in this rulemaking for situations where water quality may be protected by aquatic and wildlife acute
standards only, was based on principles mutually agreed to in the stakeholder meetings. See R18-11-113(E).

Comment #107
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

Also, in its proposed R18-11-113(D), ADEQ provides that it “shall use the water quality standards that apply to an
effluent-dependent water to derive water quality based effluent limits for a point source discharge of wastewater to an
ephemeral water.” ADEQ provides no justification for requiring the application of EDW criteria to point source dis-
charges of all wastewater. Such an approach allows ADEQ to apply EDW criteria in the permitting context to stream
segments that have not yet been designated as EDW through the required rulemaking process. ADEQ should delete
the language in R18-11-113(D). At the very least, ADEQ should replace the term “shall” in R18-11-113(D) to “may”
to allow for some discretion in determining the appropriate criteria to apply to permitted wastewater discharges to
waters that may or may not be classified as EDW. Additionally, ADEQ should insert the phrase, “Notwithstanding the
language in R18-11-113(D)” to preface R18-11-113(E).

Additionally, the Coalition appreciates ADEQ’s understanding that chronic criteria should not apply to sporadic,
infrequent, or emergency discharges, as established in R18-11-113(E). However, in order to ensure proper interpreta-
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tion of that Section, the Coalition recommends that ADEQ insert the following language before the first sentence in
the proposed Section (E): “The Director shall not use aquatic and wildlife (edw) chronic standards to derive water
quality based effluent limits for a sporadic, infrequence, or emergency point source discharge to an ephemeral water
or to an effluent-dependent water.” Additionally, ADEQ should remove the language in R18-11-113(E)(3), which
provides that ADEQ will consider distance to a downstream water with aquatic and wildlife chronic standards in
assessing whether to apply aquatic and wildlife acute standards to an EDW.

Response: Regarding the suggestion to modify R18-11-113(D) to say EDW standards may be used to develop permit
limit, the Department disagrees. Very little change has been proposed to this Section. The changes made have been
for clarification purposes only. What is new to this Section is subsection (E), which was developed after numerous
stakeholder meetings to provide some clarification on when acute only standards might be appropriate for a discharge
that is sporadic, infrequent, or of rare occurrence. The Department does not consider the proposed language for R18-
11-113(E), regarding the prohibition of using chronic standards, to be protective of water quality. The Director needs
to determine what is protective of water quality based on the four factors listed in subsection (E) only if the discharge
is sporadic, infrequent, or a rare occurrence will acute-only standards be justified; otherwise chronic is required.

The Department believes that the consideration of the impact of a discharge on downstream surface waters with
chronic water quality standards is both reasonable and necessary if and when a discharge might reach a downstream
water that carries a higher level of protection. Permittees have the ability to create flexibility within their water qual-
ity management programs by developing multiple outlets for disposal including reuse, recharge or more than one sur-
face water discharge location.

Comment #108

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ is proposing in this rulemaking under Appendix B to change the designated use of the Black Wash down-
stream of the Pima County Avra Valley WRF from an ephemeral to EDW use. The preamble to these rules only pro-
vides a very brief statement that ADEQ used permit application, fact sheet, and discharge monitoring reports to help
make their decision. There is no mention of any site specific field investigations performed by ADEQ or any other
investigations that would have allowed ADEQ to determine that the Black Wash has been “changed” into an EDW.
Pima County records show that the Avra Valley facility has not discharged to the Black Wash since November 2006.
The Avra Valley facility has sufficient percolation basin capacity operated under a valid aquifer protection permit, to
recharge all discharged effluent. Pima County has obtained a AZPDES permit for this facility for use on an emer-
gency discharge basis only.

Response: The Avra Valley WWTP is authorized to discharge by an individual AZPDES permit that currently autho-
rizes the discharge of 1.2 million gallons per day of treated effluent, with no limitation, to spray fields established in
Black Wash. While Pima County Regional Wastewater Reclamation Department may direct discharges to other meth-
ods of disposal, there is nothing in the AZPDES permit restricting the discharge of the full 1.2 mgd every day of the
year to Black Wash thereby creating and maintaining an effluent-dependent ecosystem. However, the Avra Valley
WWTP as described by the commenter, may be the type of facility that could benefit from the flexibility proposed
under R18-11-113(E).

Comment #109

Claire L. Zucker. Pima Association of Governments (PAG)

Section E. of R18-11-113 indicates that A&W edw standards will be applied to ephemeral streams that receive any
point source discharge of wastewater. The rule does not specify how much effluent, or for how long effluent need be
discharged before an EDW is created. Therefore, intermittent or sporadic point source discharges to ephemeral
streams from a wastewater plant will trigger A&W edw water standards. Many of Arizona’s wastewater plants are
currently constructed to fully re-use or recharge their treated effluent, with discharge to streams being held as a
remote back up plan. However, this rule indicates that the rare discharge of effluent to the ephemeral streams would
change the water from ephemeral to edw, even though for the vast majority of the time the waters remain ephemeral
and no effluent-dependent ecosystem has developed. Jurisdictions would then have to meet edw standards on that
stream reach, but it is unclear from the rule for how long these standards must be met or for what extent along the
stream the standards apply. Meeting these standards would place a significant financial burden on our jurisdictions.

Robert A. Hollander. City of Phoenix

With the elimination of the phrase “...that changes that ephemeral water into an effluent-dependent water” the stan-
dard codifies only one interpretation of an effluent-dependent water based on hydrology alone. Another interpretation
is based on a discharge to an ephemeral water creating an aquatic community that is “dependent” on the discharge.
This issue is discussed in more detail in an E mail from Byron McMillan to Steven Pawlowski dated October 4, 2007,
which is incorporated in these comments by reference. We request that ADEQ retain the current phrase. I have
attached the referenced E mail for your convenience.

Response: The commenters are correct that under the current permitting process any discharge from a WWTP is per-
mitted to meet EDW standards under the existing provisions of R18-11-113(E). Standards that apply in this instance
must be met at the point of discharge to the wash. Discharge of effluent under ephemeral standards is not protective of
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aquatic life, so if a facility maintains an AZPDES permit as a contingency, it must meet the EDW standards when dis-
charge is necessary. The changes made in R18-11-113(E) provides flexibility for discharges that are short term, inter-
mittent, or sporadic.

The commenter is correct that the definition of effluent-dependent water is based on hydrology alone. All the stream
definitions — that is, ephemeral, intermittent, perennial, and effluent-dependent are based on stream hydrology. The
Department believes it is common knowledge and confirmed by research and experience that a wastewater discharge
of virtually any quantity and consistency will be used by aquatic organisms, unless such discharge is toxic. See: “An
Exploration of Nutrient and Community Variables in Effluent Dependent Streams in Arizona,” Arizona Department
of Environmental Quality, OFR 05-09. The Department considers a hydrological definition to be the most appropriate
approach at this time. (Note: The October 4, 2007 e-mail is reproduced in comment #110).

Comment #110

Byron McMillan, Pima County Wastewater Management

On behalf of the jurisdictions listed in the comments below, please find attached suggested changes to ADEQ pro-
posed rule language at R18-11-113(D). The cities of Mesa, Peoria, Phoenix, Scottsdale, Surprise and Tempe, Pima
County, Arizona American Water, and the Superstition Mountain Community Facilities District appreciate the time
you and your staff took on September 21, 2007, to meet with us regarding A.A.C. R18-11-113.E and the impact
ADEQ’s implementation of this rule has had on AZPDES permittees.

During our meeting, ADEQ agreed to review a written proposal modifying part of R18-11-113 to accommodate the
various discharge scenarios we discussed. The attached file contains the suggested modifications to the rule. Included
is a matrix showing when to apply EDW standards on the basis of discharge duration. We believe this proposed rule
language provides needed flexibility for applying conservative and yet reasonable surface water quality standards on
these Arizona waters. The proposed rule language also provides bright line standards which will aid both ADEQ per-
mitting staff in implementing the rule and assist the regulated community to comply with these rules.

We continue to believe that applying EDW standards before an effluent-dependent ecosystem has been established is
inappropriate and scientifically indefensible. While there is some challenge in determining what constitutes a self
sustaining ecosystem, it is not beyond the ability of ADEQ and the regulated community to define that boundary as
we go forward. We believe that our suggested rule language including the discharge durations and drying periods are
reasonable based on seasonality and the minimum length of time one might reasonably expect an effluent dependent
ecosystem to begin developing within a normally dry wash. ADEQ expressed concern that a discharge duration of 30
days would be unacceptably long to EPA for applying acute only standards. If EPA has information to show that an
aquatic ecosystem can develop in a time period shorter than 30 days after the addition of effluent to an ephemeral
stream, we believe they should share that information with ADEQ and us. At this point, we are unaware that EPA has
any such information. Prior to ADEQ primacy, permits issued by EPA for discharges to ephemeral streams were writ-
ten using ephemeral water quality standards. EPA cautioned permittees that in the future, EDW standards may apply
if the stream becomes effluent-dependent. This is a clear indication that EPA at that time, had no information on when
to expect an EDW to develop. We believe the scientific body of information in this regard has not changed substan-
tially in recent years. Since EPA did not intend for EDW standards to apply to discharges to ephemeral waters until an
effluent-dependent ecosystem had developed, we believe ADEQ would find support from EPA on this issue.

We believe that ADEQ understands that adding water to a dry streambed does not instantly result in the emergence of
aquatic life, and most certainly does not create an ecosystem dependent on effluent. ADEQ is reluctant to discuss an
ecosystem approach as it appears to be too complicated. One simple ecosystem-based solution to the problem is to
apply EDW standards when an indicator organism appears in the stream. The indicator organism could be a fish spe-
cies or another species whose entire life-cycle is aquatic and has a life-span of at least one-year. The use of indicator
organisms has precedence in permitting as they are used in whole-effluent toxicity testing and pathogen testing.

This may be an approach that ADEQ and the regulated community can consider and pursue in the future. Because
ADEQ is reaching the end of the Triennial Review rulemaking process and needs to move forward we suggest that
our proposed rule language is an acceptable interim step that will provide needed flexibility for addressing issues
such as WETT, riparian habitat restoration project permitting, and discharge seasonality issues where the current
rules do not provide flexibility. The proposed matrix serves as an attempt to use best professional judgment to provide
the bright lines needed for making permitting decisions. We believe it to be an acceptable approach in lieu of a more
scientific approach that apparently is beyond the scope of this current triennial review. As additional data is collected
and more research is conducted, the matrix can be modified to make it more representative of the best available sci-
ence. At some point in the future, the matrix may actually become obsolete but for the moment, it is in our judgment
a reasonable starting point.

We just became aware of new information that we believe ADEQ ought to consider. ADEQ has expressed concern
about how EPA will respond to Arizona’s SWQS. EPA approved the ephemeral stream standards in Mississippi’s
Water Quality Criteria for Intrastate, Interstate and Coastal Waters. We are keenly aware that Arizona’s ephemeral
waters definition is the primary reason for applying EDW standards to discharges to ephemeral waters. We strongly
encourage ADEQ to consider Mississippi’s description/definition of ephemeral streams as it is an accurate descrip-
tion of waters in Arizona and it has been approved by EPA. We also note that the standards require domestic waste-
water discharges to meet chronic toxicity limits only in downstream perennial waters. Acute standards are applicable.
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EPHEMERAL STREAM

Waters in this classification do not support a fisheries resource and are not usable for human consumption or aquatic
life. Ephemeral streams normally are natural watercourses, including natural watercourses that have been modi-
fied by channelization or manmade drainage ditches, that without the influent of point source discharges flow
only in direct response to precipitation or irrigation return-water discharge in the immediate vicinity and whose
channels are normally above the groundwater table. These streams may contain a transient population of aquatic
life during the portion of the year when there is suitable habitat for fish survival. Normally, aquatic habitat in these
streams is not adequate to support a reproductive cycle for fish and other aquatic life. Wetlands are excluded from
this classification.

Waters in this classification shall be protective of wildlife and humans that may come in contact with the waters.
Waters contained in ephemeral streams shall also allow maintenance of the standards applicable to all downstream
waters.

A. Provisions 1,2,3 and 5 of Section Il (Minimum Conditions Applicable to All Waters) are applicable except as they
relate to fish and other aquatic life. All aspects of provisions 4 and 10 of Section II concerning toxicity will apply
to ephemeral streams, except for domestic or compatible domestic wastewater discharges which will be required
to meet toxicity requirements in downstream waters not classified as ephemeral. Alternative methods may be uti-
lized to determine the potential toxic effect of ammonia. Acutely toxic conditions are prohibited under any cir-
cumstances in waters in this classification.

Dissolved Oxygen: The dissolved oxygen shall be maintained at an appropriate level to avoid nuisance condi-

tions.

C. Bacteria: The Permit Board may assign bacterial criteria where the probability of a public health hazard or
other circumstances so warrant.

Definitions:

1. Fisheries resources is defined as any waterbody which has a viable gamefish population as documented by
the Mississippi Department of Wildlife Conservation or has sufficient flow or physical characteristics to
support the fishing use during times other than periods of flow after precipitation events or irrigation return
water discharge.

2. “Not usable for human consumption or aquatic life” means that sufficient flow or physical characteristics
are not available to support these uses.

3. “Flow only in response to precipitation or irrigation return water”” means that without the influence of point
source discharges the stream will be dry unless there has been recent rainfall or a discharge of irrigation
return water.

4. “Protective of wildlife and humans that may come in contact with the waters” means that toxic pollutants
shall not be discharged in concentrations that will endanger wildlife or humans.

5. “Nuisance conditions” means objectionable odors or aesthetic conditions that may generate complaints
from the public.

Recommendations for assignment of the Ephemeral Stream classification shall be made to the Commission on Envi-
ronmental Quality by the Permit Board after appropriate demonstration of physical and hydrological data. The
Ephemeral Stream classification shall not be assigned where environmental circumstances are such that a nuisance
or hazardous condition would result or public health is likely to be threatened. Alternate discharge points shall be
investigated before the Ephemeral Stream classification is considered.

Attachment to October 4, 2007 e-mail from Byron McMillan, Pima County Wastewater Management
Proposed Changes to ADEQ Draft R18-11-113(D)

The Director or the NPDES permitting authority, upon determining that water quality based effluent limitations are
necessary in a permit, may use any of the water quality standards that apply to an effluent-dependent water to derive
appropriate water quality based effluent limits for a point source discharge of wastewater to an ephemeral water. The
Director or the NPDES permitting authority may use any acute and chronic aquatic and wildlife (effluent-dependent
water) standards to derive appropriate water quality based effluent limits in an AZPDES or NPDES permit authoriz-
ing any of the following:

1. A continuous discharge of wastewater to an ephemeral water.

2. An intermittent discharge of wastewater to an ephemeral water on 30 or more consecutive days from April
through September, or 90 or more consecutive days from October through March.

3. Adischarge to an impoundment located within a surface water, other than an impoundment listed in R18-11-
102(B), or an impoundment allowed for storage of reclaimed water by rule adopted under A.R.S. § 49-
203(A4)(6).

4a. An intermittent discharge of wastewater to an ephemeral water for less than 30 consecutive days from April
through September, with a period of time between discharge events less than those specified in the table

below:
#Days Consecutive Discharge #Days Between Discharge
1-5 days 1 day
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6-10 days 2 days
11-15 days 3 days
16-20 days 4 days
21-25 days 5 days
26-30 days 7 days

4b. An intermittent discharge of wastewater to an ephemeral water for less than 90 consecutive days from Octo-
ber through March, with a period of time between discharge events less than those specified in the table

below:
#Days Consecutive Discharge #Days Between Discharge
1-5 days 1 day
6-10 days 2 days
11-20 days 5 days
21-30 days 8 days
31-40 days 9 days
41-90 days 10 days

5. A discharge, during dry weather periods, that may reach a downstream surface water that is designated as
A&Wc or A&Ww in Appendix B or the downstream surface water meets any of the conditions specified in
(D)(1) through (4).

Robert A. Hollander, City of Phoenix

The Water Services Department appreciates ADEQ working with the regulated community on addressing their con-
cerns with how the Surface Water Quality Standards (SWQS) will be applied to facilities that have sporadic, infre-
quent or emergency discharges to ephemeral or effluent-dependent waters (EDWs). The proposed language
articulates an understanding and acknowledgement that such situations are unique and require a different approach
than do continuous discharges. However, the proposal does not discuss specifically how R18-11-113.E.1 through 4
will be implemented. ADEQ has articulated that their approach to addressing the intermittent discharges to ephemeral
waters and EDWs was to provide permit flexibility. While the proposed language would provide flexibility, it creates
a great deal of uncertainty for permittees who must plan ahead and secure funding for potential capital improvements
to meet future permit limits. Increased funding for capital improvements and operational changes would increase
rates paid by customers and require City Council approval.

Response: The Department appreciates the commenters’ support. The issues of creating an aquatic ecosystem (see
Responses #19, #20 and #106) and regulatory flexibility (see Responses #105 and #111) have been addressed in other
responses. The Department agrees with stakeholders that there should be regulatory flexibility in R18-11-113(E) to
authorize the Department to use acute A&Wedw standards as a basis for deriving water quality-based effluent limits
in AZPDES permits for sporadic and infrequent point source discharges.

This rule includes some general factors that the Director will consider in making a decision as to whether acute-only
A&Wedw standards would be used to derive discharge limits in AZPDES permits or whether acute and chronic
A&Wedw standards are necessary. These general factors include the amount, frequency, and duration of discharges;
the length of time water is present in the receiving ephemeral water; the distance to nearest downstream surface water
with chronic A&W standards, and the likelihood that organisms in the receiving ephemeral water will have long-term
or chronic exposures to pollutants in the discharge. The proposal in the October 4, 2007 attachment is a revision of an
early work session product. The Department appreciates the stakeholder’s efforts but does not consider the bright-line
durations offered as scientifically defensible. There are various case-specific and location-specific factors that will
need to be considered in determining the appropriate standards to be used. The Department acknowledges that these
guidelines in R18-11-113(E) do not provide absolute regulatory certainty but they do provide a general framework for
evaluating sporadic and infrequent discharges to ephemeral waters on a case-by-case basis in the context of an AZP-
DES permit application. The Department’s surface water permits unit will work with individual permit applicants on
appropriate limits for specific discharges.

As to the consideration of Mississippi’s water quality standards language for ephemeral systems, each state has a dif-
ferent way of defining and implementing its water quality standards programs. The Department will review the Mis-
sissippi proposal but note that the Mississippi approach to water resources may not be applicable in the second most
arid state in the United States. Without a total contextual understanding of its program, rules and implementation, it is
difficult to make an assessment of their utility and transferability to Arizona’s surface water management program.

The Department notes that the last sentence in the Mississippi standard: “Alternate discharge points shall be investi-
gated before the Ephemeral Stream classification is considered.” In Arizona, 102 of AZPDES dischargers are permit-
ted to discharge to ephemeral streams for a total flow in excess of 650 mgd. These numbers and volumes of
wastewater demand care and caution to ensure that Arizona’s limited water resources are protected for aquatic life
and beneficial uses. At this time, the Department considers the changes to R18-11-113 to be important steps forward
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in dealing with effluent management and environmental protection. The Department will continue to work with the
commenters and others to refine the EDW standard in future rulemakings, as appropriate.

RI18-11-113(E)
Comment #111
J. Adrianne Settimo

A&W(edw) standards should never be considered unnecessary. Such stringent standards are in place to protect public
health. The proposed language providing “regulatory flexibility,” in granting AZPDES permits with less stringent
regulations, on a “case-by-case basis” negates the purpose of having rules. AZPDES permits are stringent because
they need to be, keeping standards the same for all creates a level playing field, and sets a minimum standard. This
standard should not be compromised with the case-by-case approach in the proposed rule.

Response: The Department created the A&Wedw subcategory in an attempt to meet a need for more tailored and
appropriate water quality standards to protect aquatic life in the ecosystems that are created by the discharge of efflu-
ent to ephemeral waters. The A&Wedw standards are not designed to protect public health, as the commenter sug-
gests. Body contact standards protect human health. A&Wedw standards are established to maintain and protect
water quality for aquatic life and wildlife that live or have contact with effluent waters. The A&Wedw standards are
expressed in two ways. There are acute A&Wedw standards to protect organisms from short-term exposures to pollut-
ants in the effluent and chronic A&Wedw standards that are intended to protect organisms in EDWs from long-term
exposures to pollutants.

The Department adopted R18-11-113(E) to provide regulatory flexibility to apply acute A&Wedw standards only
under certain conditions. The Department recognizes that there may be situations where a facility discharges effluent
to a dry watercourse so infrequently or so sporadically that there is little likelihood that organisms in the receiving
water would have long-term exposures to pollutants in the discharge. These situations are fact-sensitive and must be
evaluated on a case-by-case basis, but they would typically involve small amounts of discharge of short duration that
have relatively infrequent recurrence intervals. See Responses #105 & #110.

R18-11-114. MIXING ZONES
Comment #112

Sandy Bahr. Sierra Club Grand Canyon Chapter

We support tightening up the provisions here including the addition of subsection (H), which prohibits mixing zones
that are so large that they can kill drifting organisms. As indicated in previous comments, we have significant con-
cerns about mixing zones overall as they rely on pollution dilution rather than pollution prevention.

Response: The Clean Water Act allows for the use of mixing zones as long as acute toxicity to drifting organisms is
prevented and the integrity of the surface water as a whole is not impaired. According to 40 CFR 131.13, states may,
at their discretion, adopt certain policies in their water quality standards rules that affect the application and imple-
mentation of the standards, such as a mixing zone. Mixing zones have been applied in the water quality standards pro-
gram since its inception and EPA has approved state-adopted mixing zone policies provided the mixing zone policy
ensures that: 1) mixing zones do not impair the integrity of the water body as a whole, 2) there is no lethality to organ-
isms passing through the mixing zone, and 3) there are no significant health risks considering likely pathways of
exposure. The Department adopted a limited mixing zone rule whose provisions are consistent with available EPA
guidance on mixing zones provided in the Water Quality Standards Handbook, Second Edition and EPA’s Technical
Support Document for Water Quality-Based Toxics Control.

The commenter is correct that mixing zones rely on dilution. A mixing zone is defined as a limited area or volume of
water where initial dilution of a discharge takes place and where numeric water quality standards can be exceeded.
The Department does not allow mixing zones where there is no water for dilution and appropriately conditions mix-
ing zones where they are allowed.

R18-11-115. SITE-SPECIFIC STANDARDS

Flexibility

Comment #113

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ has proposed procedures to conduct studies for developing site-specific standards. Pima County fully supports
the recommended procedures as relevant and appropriate for use in Arizona. However, Pima County believes that
ADEQ has unnecessarily limited the amount and types of procedures that could be legitimately used for conducting
studies. For example, EPA has recently approved in a federal register notice the use of the Biotic Ligand Model for
calculating Aquatic Life Ambient Freshwater Quality Criteria for Copper. This method was also specifically evalu-
ated for its valid use in Arizona as part of the Arid West Water Quality Research Project. This study found that
because of Arid West water hardness issues, the BLM was actually more accurate than the generally used Water
Effects Ratio procedure.
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Robert A. Hollander, City of Phoenix

The Water Services Department requests that this rule should include language that allows the use of other scientifi-
cally valid procedures for performing site-specific studies including metals translator studies and procedures devel-
oped under the Arid West Water Quality Research Project.

The Arid West Water Quality Research Project conducted a number of studies to address water quality criteria and
standards development in effluent-dependent and ephemeral waters characteristic of the arid west. This included an
evaluation of the reliability of the Biotic Ligand Model predictions for copper toxicity in waters characteristic of the
arid west. EPA and ADEQ staff participated on the Regulatory Working Group of the Research Project.

D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

The Coalition appreciates ADEQ’s proposal to adopt regulations allowing for the adoption of site-specific SWQS
under proposed R18-11-115. Such flexibility in establishing a nuanced approach to surface water quality is essential
in Arizona, where the natural background of many surface waters is impacted by the state’s highly mineralized geol-
ogy or affected by other natural conditions, such as conditions inherent to Arizona’s semi-arid climate. However, the
Coalition does not believe that ADEQ has provided adequate flexibility in its proposed site-specific standard regula-
tions. ADEQ unnecessarily limits the procedures regulated parties may use in conducting a study to support the
development of site-specific standards. ADEQ should revise its proposed R18-11-115 to allow more flexibility in
using additional methods and approaches to setting site-specific standards. The Coalition also recommends that
ADEQ include the use of EPA’s approved Biotic Ligand Model as a way to determine certain site specific standards.

To increase flexibility in implementing site-specific standards for the reasons discussed above, the Coalition requests
that ADEQ add the following language:

1. AsRI18-11-115(B)(5) — “The results of a use attainability analysis demonstrate that all designated uses of the
water body are being attained, but the numerical or narrative water quality standard for one or more water
quality parameters are not being attained; and

2. AsRI18-11-115(C)(5) — “And other scientifically sound methods. A person seeking to develop a site-specific
standard based on other scientifically sound methods shall provide a study outline to the Director and obtain
approval for the study before conducting the study.

Response: The Department appreciates the Surface Water Quality Standards Coalition’s support for the adoption of
R18-11-115, Site-Specific Standards. The Department has, for the first time in rule, prescribed approved procedures
for establishing site-specific water quality standards to protect aquatic life in Arizona surface waters. As with all sur-
face water quality standards, site-specific standards are subject to EPA review and approval.

Federal and state laws and regulations do not prescribe methods for developing site-specific standards. However,
EPA has published detailed guidance describing several methods that EPA considers acceptable for the development
of site-specific water quality criteria. EPA states in guidance that it will approve site-specific criteria that have been
developed using appropriate procedures. For the first state rule addressing site-specific standards development, the
Department decided to list only those procedures for developing site-specific standards that EPA has previously indi-
cated are scientifically defensible. The Department included the Recalculation Procedure and the Water-Effects Ratio
procedures in R18-11-115 because detailed EPA guidance on how to use the two procedures to derive site-specific
criteria is available. The Department did not specifically include the Resident Species Procedure in the adopted rule
because it is a combination of the two other procedures and EPA has not published separate guidance that specifically
describes how to use the method. The Department included the “Streamlined Water Effects Ratio Procedure for Dis-
charges of Copper” on the strength of the availability of detailed EPA guidance describing the method and because it
is a variant of the WER Procedure which EPA has previously indicated is scientifically defensible. The Department
included a method for developing site-specific standards based on natural background conditions in R18-11-115. EPA
has indicated that this is an acceptable method for developing site-specific criteria (See EPA policy memorandum by
Tudor T. Davies entitled “Establishing Site-Specific Aquatic Life Criteria Equal to Natural Background (November
5, 1997) and EPA Region 10, Office of Water and Watersheds, EP4 Region 10 Natural Conditions Workgroup Report
on Principles to Consider When Reviewing and Using Natural Conditions Provisions (January, 2005)).

The Department reviewed the recommended site-specific standards language provided by the Coalition in Attach-
ment B of their comment letter. Most of the conditions that the Coalition recommends the Department use as grounds
for site-specific standards development are already in R18-11-115. These four grounds, proposed by the Department,
correspond to the Coalition’s recommended grounds for site-specific standards development at R18-11-115 (C)(2),
(C)(3), (C)(4) and (C)(7) in Attachment B.

However, the Department does not support the adoption of the additional recommended rule language in Attachment
B for several reasons:

1. The Coalition proposed a new subsection at R18-11-115(B)(5) that would allow for site-specific standards to
be developed where a UAA finds all uses are being met but the surface water cannot meet numeric or narra-
tive standards. This is counter to the foundation of the water quality standards program, which is that surface
waters are protected for all designated uses by means of standards that are protective. The Department con-
siders the other site-specific standards methods, including natural background, to be appropriate and defen-
sible in dealing with the situation outlined. Often a total maximum daily load study will uncover unknown
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sources of pollutants that are adding to a waterbody impairment. These types of water quality management

programs must be used to determine the necessity of a site-specific standard.

2. The Coalition recommends two grounds for the development of site-specific standards for human health
standards at R18-11-115(C)(5) and (C)(6).

*  The Department does not support the concept of site-specific standards when protection of human
health is the goal.

e The Department does not find there is a currently scientifically sound rationale for distinguishing
human populations and human health protections on a site-specific basis.

3. The Coalition recommends that ADEQ allow the development of site-specific standard based on the concept
of net ecological benefit at R18-11-115(C)(8).

* ADEQ disagrees that this ground should be included in R18-11-115. The Department has adopted a sep-
arate rule authorizing modifications to water quality standards based on the net ecological benefit
(NEB) concept. It is more appropriate to address revisions to standards based on the NEB concept in
R18-11-106.

4. The Coalition recommended that the Department be able to establish a site-specific standard if “[t]he Direc-
tor determines that the default standards are not appropriate due to unique, physical, hydrological, or chemi-
cal conditions,” and on “[o]ther factors or combinations of factors that upon review of the Director may
warrant modifications to the default standards.”

*  These two recommended grounds for site-specific standards development are non-specific, vague, and
scientifically indefensible. They do not provide sufficient specificity or objective criteria that the Direc-
tor can use to determine that a site-specific standard should be established.

5. The Coalition recommended that the site-specific standards rule list two additional procedures for develop-
ing site-specific standards, which are the Resident Species Procedure and an open-ended provision in R18-
11-115 that would state that acceptable procedures for site-specific standards development include: “Other
scientifically defensible methods such as establishing site-specific standards equal to natural background as
described in EPA guidance documents, relevant aquatic field studies, laboratory tests, biological translators,
toxicity testing, bioassay, bioassessment, quantitative fate and transport analyses, human health and ecologi-
cal risk analyses, or available scientific literature.”

*  The Department did not include the Resident Species Procedure because it is included as a combination
of the Recalculation and Water Effects Ratio procedures. The Department does not support the inclusion
of an open-ended provision that would authorize the use of “other scientifically defensible methods” for
site-specific standards development. The Department has a relatively small water quality standards pro-
gram staff and is concerned about its capacity to peer review and complete technical evaluations of
alternative methods for site-specific standards development that have not been considered by EPA sci-
entists. There are no recommended evaluation criteria for determining whether an alternative method is
“scientifically or technically defensible.”

e The Department will consider the inclusion of the Biotic Ligand Model as an acceptable procedure for
the development of site-specific standards as EPA has recently published detailed guidance on its use.
However, the Department will defer consideration of this procedure to the next rulemaking of the sur-
face water quality standards.

Comment #114
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

It is unclear in the proposed rule how the language in R18-11-115 relates to the language in proposed R18-11-113(B),
which allows ADEQ to adopt by rule site-specific SWQS for EDWs. ADEQ should delete the language in R18-11-
113(B) to clarify that Section 115 applies equally to EDWs. Alternatively, ADEQ should revise R18-11-113(B) to
state that ADEQ will adopt site-specific EDW standards only in accordance with the provisions of R18-11-115.
ADEQ should clarify that the provisions in R18-11-115 apply to all categories of surface waters.

Response: Similar to the changes made in R18-11-112, the Department will clarify R18-11-113(B) by including a
reference to the new site-specific standard section of the rule. The rule has been revised as follows:

B.  The Director may adopt,-by+ule; under R18-11-115, a site-specific water-guetity-standards standard for an
effluent dependent water.

Natural Background
Comment #115
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

Under proposed R18-11-115(C)(4)(c), ADEQ provides that “natural background” for purposes of establishing site-
specific standards, means the concentration of a pollutant in a surface water due “only to non-anthropogenic sources.”
This definition is unnecessarily narrow. Anthropogenic sources may contribute only nominally or indirectly to pollut-
ant loading in water that would otherwise have a high natural background for a constituent. As such, the Coalition
recommends that ADEQ revise this Section so that “natural background,” for purposes of establishing site-specific
SWQS, means the concentration of a pollutant in a surface water due principally to non-anthropogenic sources.”
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Furthermore, with respect to the definition of “natural background,” the narrative nutrient standard draft guidance
document states that site-specific standards are likely to be necessary for EDW lakes. However, it is unlikely that
non-anthropogenic background could be defined for an EDW lake in an ephemeral watercourse. The Coalition there-
fore requests that ADEQ clarify how it intends to establish site-specific standards for EDW lakes and urban lakes
where a long history of anthropogenic source impacts, unrelated to the lake but related to its urban setting, may pre-
dominate.

Jim F. DuBois, City of Tucson — Department of Transportation
Fred H. Gray. City of Tucson — Parks and Recreation Department

ADEQ provides that “natural background” for purposes of establishing site-specific standards, means the concentra-
tion of a pollutant in a surface water due “only to non-anthropogenic sources.” This definition is unnecessarily nar-
row. The narrative nutrient implementation guidance states that site-specific standards are likely to be necessary for
EDW lakes. EDW lakes are usually urban lakes, and it is unlikely that non-anthropogenic background could be
defined for such a water body. ADEQ should clarify how to set site-specific standards for EDW lakes and urban lakes
where a long history of anthropogenic source impacts, unrelated to the lake but related to its urban setting, may pre-
dominate.

Response: The proposed natural background provision at R18-11-115(C)(4) is based upon EPA’s policy “Establish-
ing Site-Specific Aquatic Life Criteria Equal to Natural Background,” November 5, 1997. The policy authorizes the
establishment of site-specific numeric aquatic life water quality criteria by setting the criteria value equal to natural
background. The policy specifically defines “natural background” as the background concentration due only to non-
anthropogenic sources; i.e., non-manmade sources. In establishing natural background as a ground for the develop-
ment of site-specific standards, the EPA policy states that the Department should, at a minimum, include in its water
quality standards rules: 1) a definition of natural background consistent with the one in the EPA policy stated above,
2) a provision that site-specific criteria may be set equal to natural background, and 3) a procedure for determining
natural background. The Department included these three elements in its natural background provision in R18-11-
115.

While the Department agrees that the natural background provisions of R18-11-115 could not be used to establish
site-specific criteria for a man-made EDW lake, the other site-specific standards development methods, such as the
recalculation procedure or the water effects ratio procedure can be used to develop site-specific standards for an
EDW lake. The Department will continue to study available methodologies for site-specific standards for EDW lakes.

R18-11-117. CANALS AND MUNICIPAL PARK LLAKES
Comment #116
David E. McNeil, City of Tempe

Tempe requests that the existing term “municipal park lake” in this Section and in Appendix B be changed to the term
“urban lake.” The use of both of these terms within the water quality standards is duplicative and creates confusion
regarding the applicability of A.A.C. R18-11-117 to urban lakes, which is clearly necessary. In addition, Tempe
objects to the proposed elimination of the last sentence in this Section. Removal of clarifying language regarding the
effect of this Section is not a “minor editorial change” as described in the preamble, and could change the applicabil-
ity of the rule.

Robert S. Lynch, Irrigation & Electrical Districts Association of Arizona

R18-11-117, which addresses the maintenance of canals and municipal lakes, removes language that allows an
increase in turbidity during physical or mechanical maintenance of the canal or municipal lake. Maintenance of these
waters is necessary to maintain public health, safety and welfare. An owner should not be penalized under the degra-
dation rules for regular maintenance and startup, i.e. re-filling or cleaning a canal or municipal lake.

Response: The Department agrees “urban” is a more inclusive term and has modified the definition and title of this
Section accordingly. The Department agrees to retain the last sentence as it is in the existing rule and in R18-11-118.
The Department had originally proposed removing it because there is no longer a turbidity standard but agrees, based
on the comments received, that it does provide clarification that suspended sediment that is directly attributable to
maintenance activities would not be a violation of standards.

R18-11-117. Canals and MuwnicipedPark Urban Lakes

A. Nothing in the Article shall-be-construed-to-prevent prevents the routine physical or mechanical maintenance
of canals, drains and the sunieipal-park urban lakes identified in Appendix B. Physical or mechanical main-
tenance includes dewaterlng, lining, dredging, and the physical, biological, or chemical control of weeds

and algae. Increase in turbidity that result from physical or mechanical maintenance activities are permitted
in canals, drains and the munieipal-park urban lakes identified in Appendix B.

R18-11-118. DAMS AND FLLOOD CONTROL STRUCTURES

Based on the Comment #116 above, the Department has retained the following information in subsection (A) because
it provides clarification that suspended sediment that is directly attributable to maintenance activities would not be a
violation of standards.
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A. Increases in turbidity that result from the routine physical or mechanical maintenance of a dam or flood
control structure are not violations of this Article.

R18-11-121. SCHEDULES OF COMPLIANCE
Comment #117
Robert A. Hollander. City of Phoenix

The Water Services Department recommends that ADEQ revise the three year minimum for compliance schedules,
and allow for schedules of 10 years, with provisions for longer periods when necessary. This approach is consistent
with the May 2007 EPA memo prepared for Region 9 in considering California’s proposed compliance schedule pol-
icy. On April 15, 2008, the California State Water Resources Control Board adopted a new compliance schedule pol-
icy. In keeping with this approach, the standards should include the provisions:

*  Any compliance schedule must require compliance as soon as possible, taking into account the amount of
time reasonably required for the discharger to implement actions, such as designing and constructing facili-
ties or implementing new or significantly expanded programs and securing financing, if necessary, to com-
ply with a more stringent, permit limitation specified to implement a new, revised, or newly interpreted
water quality objective or criterion in a water quality standard.

e The duration of the compliance schedule may not exceed 10 years from the date of adoption, revision, or
new interpretation of the applicable water quality objective or criterion in a water quality standard.

A compliance schedule that exceeds 10 years in a permit can be adopted if it implements or is consistent with the
waste load allocations specified in a TMDL.

Response: The Department appreciates the comment. The Department cannot make a substantive rule change at this
point in the process, but it appears that there is merit to exploring this issue and addressing it in a subsequent rulemak-
ing.

RI18-11-121(D)

Comment #118

David E. McNeil, City of Tempe

Schedules of compliance for AZPDES stormwater permits should be limited to the implementation of best manage-
ment practices to the maximum extent practicable MEP.

Response: R18-11-121(D) does determine whether or not standards apply. This rule is not a new provision and sim-
ply allows the Director the discretion to include a compliance schedule in a stormwater permit.

R18-11-123. DISCHARGE PROHIBITIONS

The Department has withdrawn two of the four proposed discharge prohibitions to the Ak-Chin Indian Reservation
for the following reasons: (1) The Department received significant comments on the lack of sufficient cost analysis
on the impact of the prohibitions to upstream discharges; and (2) The Department did not have the information about
how the prohibitions would impact certain discharges and had no figures to support the impacts. The Department will
not issue permits for discharges onto Ak-Chin lands and will require permittees to work with the Ak-Chin Commu-
nity on their discharges until such time as the Department can move forward with the prohibitions in a subsequent
rulemaking.

A. The discharge of treated wastewater to Sabino-Creelis the following surface waters is prohibited-.
Sabino Canyon Creek;
Vekol Wash, upstream of the Ak-Chin Indian Reservation; and

Smlth Wash upstream of the Ak Chln Indlan Reservatton

[ s o o~

RI18-11-123(A4)(2)-(5)
Comment #119

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

ADEQ has improperly proposed a strict discharge prohibition to the Santa Cruz Wash, Santa Rosa Wash, Vekol Wash,
and the Smith Wash.

ADEQ is proposing to add a strict discharge prohibition to the above washes, but ADEQ has failed to provide any
prior notice of this action to affected stakeholders during the almost four-year period since the proposed rules were
first noticed. ADEQ also provides no informative discussion in the rule or preamble as to why this prohibition is nec-
essary or beneficial to Arizona citizens.
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Pima County has obtained all necessary discharge permits for discharging treated effluent into the Santa Cruz River
which is tributary to some or all of the designated washes and this discharge has continuously occurred for over 40
years. Discharged effluent consistently meets permit requirements for the designated use of the river.

The ADEQ proposed discharge limitation is intended to prevent a discharge of wastewater to the Ak-Chin Indian
Reservation even though discharged wastewater meets all required permit limitations. Pima County is unaware of any
legal right by the Ak-Chin to require that ADEQ incorporate this prohibition into these rules. Pima County asks that
ADEQ remove the requirements of A.A.C. R18-11-123(A) from this proposed rule.

ADEQ must also revise its EIS to incorporate a discussion of the potential impacts on Pima County citizens and a dis-
cussion of what steps ADEQ could take to minimize any impact on Pima County small businesses.

Response: Modifications to this Section have been out for public review since early 2007. The intent of the discharge
prohibitions was to protect surface waters on the Ak Chin Reservation that carry additional, more protective desig-
nated uses. The Ak Chin Indian Community has adopted tribal water quality standards that have additional narrative
and numeric criteria for its waterbodies. In addition, one of the surface waters, Vekol Wash, is recognized as a unique
water under the Ak Chin water quality standards. The Ak Chin Indian Community opposes the flow of effluent onto
its sovereign reservation land.

This rule is adopted to prevent discharge from reaching the washes on the reservation, except those flows carried inci-
dentally during precipitation events. In the case of these specific provisions, the best and ‘existing’ uses of these
washes is considered by the Ak Chin Community to be ephemeral, and as such would be adversely affected by dis-
charges. Under the Clean Water Act, Arizona has the authority to designate uses. Accordingly, the discharge prohibi-
tions establish the use as ephemeral.

As a sovereign nation, the Department respects and acknowledges the Community’s efforts to protect its surface
waters for its established uses. The Department has committed to honoring the cultural sensitivities and water quality
standards of tribes that may be affected by discharges when possible, whether or not those standards are ‘officially’
recognized by EPA — just as the Department would expect another governing state would honor Arizona’s position on
discharges impacting Arizona lands.

While the Department does not believe these prohibitions will have any near-term impacts on Pima County’s dis-
charges that are over 50 miles south of the reservation, the Department recognizes that there are a small number of
upstream permitted dischargers that may be impacted by a prohibition to discharge to the listed reach of Santa Cruz
Wash and the Santa Rosa Wash. Therefore, the Department is withdrawing the prohibitions on both the Santa Cruz
and the Santa Rosa Washes at this time and will work with permittees and the Tribe to resolve the issues. The Depart-
ment is not aware of any discharges affecting Vekol and Smith washes. All dischargers seeking discharges in or near
these streams that may flow onto the Ak Chin Reservation should promptly engage the Ak Chin Community in dis-
cussions. The Department expects that existing dischargers will maximize disposal options to manage effluent flows
to prevent them from reaching Reservation lands.

Comment #120

Claire L. Zucker. Pima Association of Governments (PAG)

This Section of the rule indicates that there is a prohibition of discharge to the Santa Cruz Wash from its confluence
with the North Branch of the Santa Cruz Wash to the Ak Chin Indian Reservation. Although Pima County does not
discharge to this segment of the Santa Cruz Wash it is unclear whether this prohibition would apply to any discharge
that reaches the Ak Chin Reservation by flowing through the Santa Cruz Wash. While Pima County’s discharge does
not generally reach the Ak Chin Indian Reservation, it is possible for their effluent to flow that far when infiltration
along the river is decreased or when stormflows flood the river. We are concerned that Pima County was not given
prior notice or allowed input before the proposed rule was issued. If Pima County is required to contain the effluent,
they would be forced to build expensive facilities for no added benefit to water quality of the state, but at great
expense to the tax payers.

The change in this Section from referring to “treated wastewater” as simply “wastewater” means that virtually any
discharge to the Santa Cruz River system could be held accountable whenever any flow reaches the Ak Chin reserva-
tion. Since the term “wastewater” is left undefined, the rule does not make it clear whether or not stormwater, which
may contain industrial discharges, would be included in this prohibition.

Response: See Response #16 regarding stormwater flows not being considered wastewater. These discharge prohibi-
tions were originally proposed in early 2007 to apply to any wastewater discharge that would enter or extend to these
reaches during dry weather because such discharges would be inconsistent with the existing ephemeral and cultural
uses of these washes. This prohibition was not intended to extend to flows resulting from precipitation events,
whether or not that flow contains other permitted discharges. See Response #119.

Comment #121
D. Lee Decker (Gallagher & Kennedy), Surface Water Quality Standards Coalition

ADEQ inappropriately proposes certain discharge prohibitions under R18-11-123 intended to prevent discharges
from reaching the Ak Chin Indian Reservation, as well as prohibiting certain discharges to Lake Powell. Discharge
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prohibitions do not belong in SWQS regulations, which are intended to provide the basis of water quality assessments
and permitting depending on designated uses. The Coalition requests that ADEQ remove these discharge prohibitions
from this rule proposal.

Response: The Department disagrees that discharge prohibitions do not belong in standards. Discharge prohibitions
directly relate to water quality within a waterbody, antidegradation provisions of the Clean Water Act, and the ability
to develop and issue protective permits. Arizona surface water quality standards have included discharge prohibitions
since 1981. See Responses #119 and #120.

Comment #122

Sydney Hay. Arizona Mining Association

The proposed rule includes a complete prohibition on discharges of wastewater to four washes upgradient of the Ak-
Chin Indian Reservation. The preamble provides no explanation whatsoever of the basis for this complete ban on dis-
charges to these ephemeral washes, although it can be inferred that it is in response to the wishes of the Tribe.

There are several issues with this proposal. First, as noted above, it is unclear what is meant by “wastewater,” so the
precise scope of the proposal is difficult to discern, especially given ADEQ’s complete lack of explanation for the
proposal.

Second, and of greater concern, the legal basis for these proposed prohibitions is unclear, and ADEQ provides no
explanation in the preamble. Third, ADEQ has made no attempt to quantify the economic costs of these discharge
prohibitions. Presumably, planned wastewater treatment plants in the vicinity would be prohibited from any discharge
whatsoever into the washes, and would have to find an alternate method of effluent handling. It is unclear how exist-
ing discharges, if any, would be affected.

The proposed discharge prohibitions should be removed from the final rules.

Response: Under the Clean Water Act, the Department has authority to designate uses. Accordingly, the discharge
prohibitions establish the use as ephemeral in these segments. As a sovereign nation, the Department respects and
acknowledges the Community’s efforts to protect its surface waters for its established uses. See Response #119.

Comment #123

Daniel Hartley. Tohono O’odham Nation

The proposed rule “R18-11-123. Discharge Prohibitions” involves the Tohono O’odham Nation (Nation) by virtue of
the fact that the Nation is upstream of the reach of Santa Rosa Wash where discharge of wastewater is prohibited in
this proposal. The stream channels involved are connected as follows. Almost all flow in the Santa Cruz River is
diverted into the former Greene Canal shortly after it crosses from Pima to Pinal County. The Greene Canal joins
Greene Wash, which flows through the northern part of the Tohono O’odham Nation and continues on to its conflu-
ence with Santa Rosa Wash, which enters the Ak Chin Reservation about 12 miles downstream of where it leaves the
Tohono O’odham Nation. Wastewater discharged into the Santa Cruz River in Tucson under an AZPDES permit
occasionally reaches the Tohono O’odham Nation when evaporation and channel infiltration are reduced. We have
measured a flow rate of 2 cfs on the Nation. In order for that wastewater to reach Santa Rosa Wash and the Ak Chin
Reservation before it dries up, there has to be a large increase in flow volume from storm runoff. This large volume of
storm runoff dilutes the wastewater so that its chemistry is not noticeable in the combined streamflow, so there is no
effect on far downstream reaches from the wastewater component. If the intent of the rule is to prevent wastewater
flows from affecting the Ak Chin Reservation, then the rule should be re-written to prohibit wastewater from entering
those washes without any added stormflow volume.

Response: The Department appreciates the information on impacts of the Pima County flows to the Tohono
O’odham Nation. The commenter is correct that the intent of the proposed language was to prevent discharges from
reaching the washes on the reservation, except those flows carried incidentally during precipitation events. See
Response #119.

Comment #124

Sandy Bahr. Sierra Club Grand Canyon Chapter

We support prohibition of discharges into Vekol Wash, Smith Wash, Santa Rosa Wash, and Santa Cruz Wash in order
to limit wastewater flowing on to the Ak Chin Indian Reservation.

Response: The Department appreciates the comment.
Comment #125

Louis J. Manuel Jr.. Vice-Chairman. Ak-Chin Indian Community

The Ak-Chin Indian Community (Community) fully supports the proposed revision to the state of Arizona’s Surface
Water Quality Standards. The supported revision is within R18-11-123 Discharge Prohibitions whereby the addition
of four new discharge prohibitions that prevent point source discharges of wastewater to ephemeral waters that may
flow onto the Ak-Chin Indian Reservation. These ephemeral waters are Vekol Wash, Smith Wash, Santa Rosa Wash
and Santa Cruz Wash, which do transect the Reservation.

December 26, 2008 Page 4825 Volume 14, Issue 52



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

The Community had and will continue to protect and preserve its cultural, natural and environmental resources such
as the washes: Vekol, Smith, Santa Rosa and Santa Cruz. Our Elders and membership have the deepest respect for
these washes because they not only carry a life sustaining element (water) but other natural abundances that maintain
our O’odham Him-Dak (“Way of Life”).

The Community greatly appreciates the Arizona Department of Environmental Quality’s understanding of the signif-
icance of these washes.

Response: The Department appreciates the comment.See Response #119 indicating that the Department is not mov-
ing forward at this time with the discharge prohibition on either the Santa Cruz or the Santa Rosa Washes. The
Department expects currently permitted dischargers to work with the Community to ensure its interests and water
quality standards are met.

APPENDIX A. NUMERIC WATER QUALITY STANDARDS
Comment #126

Sandy Bahr, Sierra Club Grand Canyon Chapter

We support the adoption of more protective standards in several areas, including for arsenic, 2,3,7,8-Tetrachlorod-
ibenzo-p-dioxin, and uranium. These standards will better protect the public’s health and will continue the improve-
ment of surface water quality in Arizona. There are a couple of areas in which there is significant increase in the
standard, however. For example, for Chlorine (total residual) the standard increased from 700 pg/L to 4,000 pg/L for
Domestic Water Use and for Full and Partial Body Contact. Additionally, total residual chlorine standards for Aquatic
and Wildlife designation increased from 11 pg/L to 19 pg/L acute and from 5 pg/L to 11 pg/L chronic. It is our
understanding these increased standards were adopted by EPA, but we question if they are protective and whether or
not they have been adequately reviewed.

Response: The proposed chlorine standards for the domestic water source, partial and full body contact uses have
been increased to match the maximum residual disinfectant level (MRDL) for total residual chlorine. Since 1992, it
has been Department policy that where an maximum contaminant level (MCL) or MRDL for drinking water exists
and is greater than the calculated domestic water source or full and partial body contact standards for that pollutant,
the MCL or MRDL is substituted as the standard for that use. As the domestic water source use pertains to natural
waters that will be treated to produce potable water, this protects that use and minimizes the cost of treatment. For the
full and partial body contact uses, the assumed water consumption rate of 15 mL/day is far below the assumed con-
sumption rate of 2 liters per day used in the calculation of the DWS use. As the assumed consumption rate is so much
lower, it is implicit that a standard calculated for a higher consumption rate would protect human health.

The change to the A& W standards for total residual chlorine is to correct a long-standing inconsistency between state
and federal criteria. The current federal criteria are 11 pg/L for acute and 19 pg/L for chronic exposures. The Depart-
ment has researched the history of the state’s lower numbers and cannot find a scientifically defensible reason for
keeping them artificially low. While the proposal to increase the state standards to match the federal criteria doubles
or nearly doubles the standards (from 5 to 11 for acute and from 11 to 19 for chronic), these are negligible increases in
terms of aquatic toxicity and laboratory analysis.

Comment #127
Sandy Bahr, Sierra Club Grand Canyon Chapter

We support the changes in the fish consumption criteria which afford greater protection for public health, including
the change in consumption rate and the assumption that those who are consuming fish are also being exposed to these
pollutants via other sources. We also support implementation of a Methylmercury Fish Tissue Criterion as consump-
tion of fish is a major pathway for human exposure to methylmercury. With it come serious public health issues
including developmental impairments for children. Methylmercury is a developmental neurotoxicant. The developing
fetuses of women who consume fish during pregnancy are most at risk and impacts include lifelong injury to the
developing brain.

We support the addition of numeric water quality standards for chloropyrifos, guthion, hydrogen sulfide, iron,
malathion, mirex, paraquat, parathion, permethrin, and tributyltin. It is clear from the many assessments done on our
nation’s waters that herbicides and pesticides are increasingly showing up in both rural and urban waters.

We strongly support inclusion of these new numeric water quality criteria for total ammonia in the state’s effluent-
dependent waters.

Because many of the criteria in this appendix are established and based on the average weight of a human male, they
fail to address the impacts on children and, in some instances, women. For example, there is increasing evidence con-
necting numerous pesticides and other chemicals that affect estrogen production to breast cancer in women. We think
the Department should use the precautionary principle wherever possible and use the most protective standards avail-
able.

Response: The Department appreciates the commenter’s support on the changes. To address much of the uncertainty
inherent in risk analysis, the Department relies on the safety factors already designed into the standards derivation
process. In the derivation of EPA risk values, such as the reference dose (RfD) and the oral cancer slope factor
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(OCSF) used in the calculation of water quality standards, there are many safety factors built into the equation to
account for the uncertainty of toxic effects. These safety factors can affect a manifold decrease in the allowable risk
for a pollutant. If there is a significant source pathway for a pollutant that involves excess consumption by children,
that issue can also be addressed in the relative source contribution calculation. Also, for pollutants with developmen-
tal toxicity endpoints (e.g. methylmercury), these issues can be addressed through the studies chosen for the deriva-
tion of the underlying RfD or OCSF. These safety factors combined offer adequate protection for the greater
population as a whole.

Ammonia
Comment #128
Michele Van Quathem. Superstition Mountains Community Facilities District No. 1

The new acute criteria for total ammonia and the chronic criteria for total ammonia proposed at tables 25 and 26
respectively, are unreasonably low. The commenter believes in order for a biological plant to consistently meet nitro-
gen limits and these new ammonia limits will require significant capital improvements.

Standards used in the aquifer protection permit program provide flexibility to address the treatment process limita-
tions by setting limits only for total nitrogen (regardless of the composition), and application of a five-month rolling
geometric mean. There are no such protections in the proposed rule, and the likely result will be numerous violations
by biological treatment plants.

Further, in SMCFD’s service area, nitrates in groundwater are a significant human health concern because of numer-
ous septic tank systems and it is desirable in this area especially to favor treatment of nitrates over ammonia. The pro-
posed standards do not provide flexibility to address this concern.

SMCEFD is concerned with the amount of time and significant capital resources needed to make plant upgrades from
funding through permitting to construction.Because this is the first time numeric criteria for ammonia are being
applied to effluent-dependent waters, ADEQ should propose a reasonable schedule for the effective date of these lim-
itations that recognizes that it may take up to three years for publicly-owned treatment plants to fund, design, and
build new infrastructure.

Response: The aquifer protection program serves to protect groundwater, where the AZPDES program is to protect
surface water in a manner consistent with the Clean Water Act. The two programs have very different goals and stan-
dards to meet and a permittee with both permits must meet both. The new ammonia standard is being adopted
because discharges of ammonia are toxic to aquatic life and not just to fish. Ammonia is the source of toxicity in a
number of domestic wastewater discharges. In calculating the ammonia standards using the established EPA method,
the Cypriniform (or carp-like) golden shiner, an abundant fish in Arizona’s waters and one that can be logically found
in EDWs, is the second most sensitive fish in the entire ammonia calculation. Centrarchids (bass and sunfish), also
prevalent in the state’s warm water streams and EDWs, are highly sensitive.

Nitrate in groundwater is a significant concern although it is important that neither the groundwater standard for total
nitrogen nor the surface water standard for ammonia be violated. Nutrient removal technologies presently exist that
can address both issues. The Department recognizes that changes in standards may require changes in treatment or in
disposal options. However, there are already tools in the water quality standards that allow for phase in of standards.
When any new water quality standard is implemented, there is an opportunity in a permit for a compliance schedule
under R18-11-121. There is also the possibility for a variance if a discharger can qualify under R18-11-122, which
must be approved by EPA. The surface water permits program will work with individual permittees on case-by-case
appropriate approaches for their facilities.

Comment #129
Robert A. Hollander. City of Phoenix

The City of Phoenix uses chloramines for disinfection. It provides stable, longer-lasting residual. The new standard
puts Phoenix at risk of exceeding future water quality based permit limits for total ammonia. To disinfect using free
chlorines puts Phoenix at greater risk of running at a residual, because even in good quality effluent, chlorine demand
is high even in advanced secondary treatment, and could potentially exceed pathogen limits. The City requests that
ADEQ consider this in the total ammonia standard and the cost impact of imposing the standard on operations of
wastewater treatment plants.

Response: The new ammonia standard is being adopted because discharges of ammonia are toxic to aquatic life. The
Department understands the delicate balance WWTPs have to maintain in dealing with disinfection, however, this
does not justify not meeting appropriate ammonia standards and the standard is achievable. See the EIS for the cost-
benefit analysis of the new ammonia standard.

Comment #130

Steven L. Spangle, Field Supervisor. U.S. Fish And Wildlife Service

We support the proposed acute and chronic A&Wedw standard for ammonia and provide the following information.
Threatened and endangered species, or their former or potentially suitable habitat, exist downstream of wastewater
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treatment plants in Arizona. For example, the Gila topminnow formerly inhabited the Santa Cruz River downstream
of the Nogales International Wastewater Treatment Plant (NIWTP). Although the Gila topminnow has a wide toler-
ance to temperature and dissolved oxygen fluctuations, it is unable to withstand elevated ammonia concentrations,
which have exceeded EPA’s recommended chronic criteria for ammonia downstream of Nogales (Boyle and Fraleigh
2003). However, the lack of an A& Wedw standard for ammonia, such as the Santa Cruz below the NIWTP, has nega-
tively affected the ability of the Gila topminnow to maintain its population and recolonize this area (King et al. 1999).
The last recorded observation of Gila topminnow in the Santa Cruz River downstream of the NIWTP was in 2003 at
Tubac, which is approximately 10 miles downstream. USFWS feels the proposed acute and chronic A&Wedw stan-
dard for ammonia is protective of the endangered Gila topminnow.

Response: The Department appreciates the comment.
Arsenic
Comment #131

Jennifer Hetherington, City of Mesa

The City of Mesa respectfully submits that the existing standard of 50 ug/L should be retained in the rule. In the past
seven years, there have been only two violations due to exceedence of the arsenic drinking water standard (other vio-
lations related to arsenic can be attributed to missed routine sampling events) in the SDWIS database. These results
indicate that arsenic in treated surface water is not an issue in Arizona. Even when issues do arise, well water in Ari-
zona is the primary source of treated water that can exceed the drinking water standard of 10 ug/L for arsenic, not sur-
face water. There is no need to reduce the arsenic standard for domestic water sources to protect the treated drinking
water, because treatments plants in Arizona are already meeting the current standard of 10 ug/L.

To the extent that arsenic is an issue, proposed R18-11-107.01 regarding antidegradation implementation procedures
might be the more appropriate vehicle to regulate discharges to affected waters. Surface water treatment plants are
able to treat water down to less that 10 ug/L arsenic. Since high-level arsenic is not prevalent in surface water, then
domestic water source limits need not match the drinking water standard — treatment will address any arsenic issues.
However, there are drinking water plants that may have to discharge partially treated water to a domestic water
source, in the event of high turbidity. The City of Phoenix Val Vista Treatment plant co-owned by the City of Mesa is
one such plant. When turbidity is high, arsenic may also be present. Thus while such discharges may meet the 50 ug/
L standard, it will be very difficult to meet the proposed standard. This will result in a “Catch 22” situation for the
treatment plant. The reason for this type of discharge in the first place is the non-compliance with drinking water
standards, yet the discharge will still be required to meet the same standard as if it were treated drinking water. This
will cause financial hardship, as well as design difficulties that are not necessary, because the domestic water would
still ultimately be treated before it is ever used as drinking water, and as stated previously, these treatment plants are
highly successful in removing arsenic.

In conclusion, the Rules should retain the current arsenic domestic water source limit of 50 ug/L. The violations doc-
umented in drinking water discharges from surface water treatment plants do not indicate that arsenic levels in
domestic water sources are an issue.

Response: The Department disagrees that the outdated MCL should be retained. EPA revised the MCL for arsenic to
10 pg/L and the Department adopts the new MCL to protect surface water quality for the Domestic Water Source
(DWS) designated use. The adoption of MCLs to protect surface water quality for the DWS is consistent with the
way that the Department has adopted standards since 1992. If the Department applied the default methodology it uses
to derive water quality criteria for the DWS designated use for parameters where an MCL is unavailable, the resulting
criterion for arsenic would have been less than 10 pg/L. The fact that few surface waters are currently listed for
arsenic impairment does not equate to there being no issue with arsenic in Arizona surface waters. There are over
95,000 stream miles throughout the state and the Department cannot assess every one of them for each assessment.
There are surface waters in Arizona that have naturally occurring levels of arsenic higher than the current and pro-
posed standard. The canals to which the Val Vista water treatment plant discharges carries the DWS designated use.
Downstream users of the canal water are entitled to the same water quality as the upstream users. The standards pro-
vide for mixing zones, which the Val Vista AZPDES permit currently has for several pollutants, including arsenic. A
mixing zone allows a permitted discharge to exceed an acute water quality standard at the end of pipe provided it is
not exceeded at the edge of the mixing zone. A mixing zone is a prescribed area or volume contiguous to a discharge
where initial dilution of the discharge takes place within the receiving water.

Comment #132
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

MCLs are set by the EPA in order to regulate drinking water systems under the Safe Drinking Water Act (“SDWA?”),
whereas SWQS are designed to preserve and protect water quality for certain designated uses. MCLs apply to public
water systems, which provide water to the public for “human consumption” and are applied after treatment. In con-
trast, SWQS apply to natural, pretreated water. The SWQS cut across many programs not considered by EPA when
revising the drinking water MCLs, including the AZPDES and TMDL programs. The assumptions used to set MCLs
for drinking water systems do not always translate into reasonable standards for pretreated surface water, because
those standards take treatment into account. Additionally, MCLs are set on a national basis using national data on
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contaminant background levels and treatment costs, which may not be representative of Arizona’s hydrogeological
conditions. Additionally, MCLs may be based on outdated or refuted science. The Coalition therefore requests that
ADEQ justify its adoption of the federal MCLs as untreated SWQS.

Response: It has been long-standing Department policy to adopt MCLs, where available, to protect surface water
quality for the Domestic Water Source (DWS) designated use. The use of the MCL to protect water quality for the
DWS designated use in surface water is consistent with the protection of drinking water under the Safe Drinking
Water Act. The Department believes that the level of protection for surface waters that are used as sources of drinking
water should be equivalent to that required of public water systems that provide drinking water. The numeric water
quality criteria for the DWS designated use are intended to be quantitative concentrations of levels of pollutants in
water that, if not exceeded, will generally ensure adequate water quality for the specified designated use. MCLs rep-
resent concentrations of pollutants in finished drinking water that EPA considers safe for human consumption and
other potable uses. The Department has made the common sense determination that where surface water quality does
not exceed the MCL, then it generally ensures adequate water quality for the DWS designated use. In consideration of
the Department’s goal of pollution prevention, ambient surface waters with the DWS designated use should not be
contaminated to a level where the burden of achieving the MCL in drinking water is shifted away from those respon-
sible for pollutant discharges to public water systems who must bear the costs of providing treatment for drinking
water.

As for the scientific validity of the arsenic standard at 10 pg/L, the criteria was adopted by EPA in January, 2001 and
was to be enforceable in January, 2006. In March of 2001, EPA requested that the National Academy of Sciences con-
vene a panel of experts to review EPA’s interpretation and application of arsenic research. In October 2001, EPA
announced that the findings of the NAS were that “the 10 ppb (standard) protects the public health based on the best
available science and ensures that the cost of the standard is achievable.”

Bromoform
Comment #133

Janet Hashimoto, Chief; EPA Monitoring & Assessment Office

In applying ADEQ’s methodology for calculating the numeric criteria for Full Body Contact for carcinogens, we
derived a value of 0.00059 ng/L for bromoform relative to ADEQ’s proposed criterion of 18,667 pg/L. Please clarify
the calculation used to derive the bromoform criterions.

Response: An error was made in the calculation of the full body contact standard for bromoform. The non-carcino-
genic endpoint was used (RfD) rather than the oral cancer slope factor. The Department is withdrawing this proposed
standard revision and will initiate a separate rulemaking to adopt the correct standard.

Cadmium and Barium
Comment #134
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

The Coalition requests that ADEQ update its cadmium and barium standards to reflect current toxicity factors recom-
mended by EPA and that ADEQ review its proposed standards to ensure that these are based on the most current tox-
icological information.

Michael Garry. Exponent., on behalf of the Pinal Creek Group

In our review of previous drafts of the numerical standards, we identified the use of incorrect RfDs for cadmium and
barium. In both cases the errors have been carried through to the 2008 draft.

Response: The Department is withdrawing the proposed standard revisions for both cadmium and barium and will
initiate a separate rulemaking to adopt the corrected standards.

Chlorine

The proposed standard of 19 micrograms per liter for acute total residual chlorine (“TRC”) and 11 micrograms per
liter (parts per billion) for chronic TRC, although they have been loosened somewhat, are still unreasonable. There is
no test method currently available that can reliably measure TRC at the proposed levels. The TRC test is highly sen-
sitive to interferences from many different types of chemicals in the water and the TRC PQL for every plant will vary
throughout the year and from plant to plant.

Response: The Department is aware of current analytical limitations and issues related to chlorine monitoring. How-
ever, water quality standards are based on studies concerning affects to life at certain concentrations and the proposal
to raise chlorine limits is in response to new scientific information, specifically EPA’s revised chlorine criteria.

While interference and quantification issues can be problematic for the A&W chlorine standard, those issues are
more precisely addressed in the provisions of the discharger’s permit. Surface water quality standards are designed to
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protect human health and aquatic and wildlife. Chlorine is a disinfectant added to waste streams to kill microorgan-
isms and it can kill aquatic life in surface waters. AZPDES permits have specific language for how a permittee is to
report data when analytical methods cannot detect contaminants below the standard or discharge limitation in the per-
mit. Assuming the permittee is following the permit language, there is no violation of the permit if the samples are
collected appropriately, analyzed using proper laboratory methods, and reported to the Department on time.

Comment #136

David E. McNeil, City of Tempe

Tempe is concerned with a proposed revision of the Full Body Contact (FBC) and Partial Body Contact (PBC) stan-
dards for chlorine to 4,000 ppb based on the Safe Drinking Water Act maximum residual disinfectant level (MRDL)
for two reasons:

1. The MRDL is based on ingestion resulting in irritation to the eyes and ears, not skin exposure resulting in
“eye and skin irritation” as explained in the rule proposal. Four thousand ppb of chlorine should not result in
skin irritation.

2. Safe Drinking Water Act compliance with the MRDL is calculated as a running annual average of monthly
averages of all samples. For a drinking water system the size of Tempe’s, compliance is calculated by aver-
aging 120 monthly samples each month and then averaging all of the last 12 monthly averages.

Response:. The commenter is correct, the full body contact (FBC) and partial body contact through ingestion (PBC)
standards were set at the maximum residual disinfectant level (MRDL) due to irritation of eyes and ears not skin
exposure.

The Department’s long standing policy has been to use the MCL or MRDL if the calculated DWS or recreational con-
tact standard is more restrictive. The calculated standard for residual chlorine for the full body contact (FBC) use
would be 467 pg/L using the RfD for the ingestion of water which is 10 times more restrictive than the MRDL of
4000 pg/L.

Full body contact and partial body contact are “terms of art” and necessarily use consumption in calculating the stan-
dards. Full body contact standards are used to protect the use where an activity such as swimming can occur and
water is ingested. Partial body contact standards protect the use where activities such as wading and boating can
occur. The latter standard may entail ingestion because a small child could either become completely submerged or
transfer water to their mouth on their hands. It is important that ingestion endpoints be addressed for both of these
uses. Additionally, any waterbody with a contact standard will also have an aquatic and wildlife (A& W) standard,
which is considerably more stringent than the human health/recreational standards referenced above.

Chloroform
Comment #137

Janet Hashimoto, Chief;: EPA Monitoring & Assessment Office

ADEQ has proposed less stringent chloroform criteria for Fish Consumption and Full Body Contact beneficial uses,
considering chloroform to be non-carcinogenic. However, EPA has not determined that chloroform is a non-carcino-
gen. We are currently in the process of updating the scientific assessment for chloroform. We recommend that ADEQ
retain its existing chloroform criteria until EPA makes a final determination as to whether it is non-carcinogenic.

Response: Arizona has a standing policy of using the oral cancer slope factor (OCSF), if available, to calculate the
standards for the full body contact use. If the OCSF is not available, the reference dose (RfD) is used. As of July 7,
2008, no OCSF was available in the EPA Integrated Risk Information System (IRIS) database but it did state: “A dose
of 0.01 mg/kg/day (equal to the RfD) can be considered protective against cancer risk.” The Department used the
RFD in calculating the new criteria.

Iron
Comment #138

Benjamin R. Parkhurst. HAF, Inc.. on behalf of the Pinal Creek Group

The proposed chronic A&W standard for iron for cold water, warm water, and effluent-dependent water (1000 pg/L)
should be changed to 1000 pg/L dissolved iron. This proposed standard is based on the iron criterion in U.S. EPA’s
(1976) “Red Book.” Like all inorganic metals, only the dissolved fraction of iron is considered to be significantly
toxic to aquatic life (U.S. EPA 1992).

D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

The Coalition requests that ADEQ revise its proposed numeric SWQS for iron for aquatic and wildlife uses and
EDWs to apply only to dissolved iron. Only dissolved iron is considered to have significant toxic effects to aquatic
life.

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

Pima county supports comments made by Dr. Ben Parkhurst concerning the A&W chronic standards for iron, in
Appendix A Numeric Water Quality Standards.
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Response: Due to a typographical error the ‘D’ designation to indicate dissolved iron was omitted in Appendix B and
has been corrected.

Mercury
Comment #139

Benjamin R. Parkhurst. HAF, Inc.. on behalf of the Pinal Creek Group

It is requested that the chronic Aquatic and Wildlife (A&W) standard for mercury for cold water, warm water, and
effluent-dependent water (0.01 pg/L dissolved mercury) be withdrawn and that it be replaced by the U.S. EPA’s
(2004a) chronic, freshwater, National Recommended Water Quality Criterion (0.77 pg/L dissolved mercury).

ADEQ’s chronic A&W standard for mercury (0.01 pg/L) was taken from U.S. EPA’s (1985) Ambient Water Quality
Criteria for Mercury 1984. ADEQ’s A&W standard for Hg is a human health-based standard. The FC standard pro-
vides greater protection to aquatic life and human health than the chronic A&W standard.

ADEQ’s FC and chronic A&W standards are redundant, because they are both based on protection of human health
from mercury bioaccumulation in fish. The chronic A&W standard should be 0.77 ng/L dissolved mercury (II),
which is U.S. EPA’s (2004a) recommended chronic criterion. If ADEQ prefers to retain its current A&W standard,
0.01 pg/L dissolved aqueous mercury, the standard should be based on measurement of dissolved methylmercury in
water, not total or inorganic mercury. ADEQ’s proposed FC standard, 0.3 mg/kg methylmercury, should be protective
of most piscivorous wildlife; therefore, a separate standard to protect piscivorous wildlife is unnecessary.

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

Pima county supports comments made by Dr. Ben Parkhurst concerning the A&W chronic standards for mercury in
Appendix A Numeric Water Quality Standards.

Robert A. Hollander, City of Phoenix
D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

We recommend that ADEQ replace its proposed chronic aquatic and wildlife and EDW standard for mercury with
EPA’s chronic, freshwater, recommended water quality criterion of 0.77 pg/L dissolved mercury. ADEQ’s proposed
mercury standard for these designated uses is based on data of human consumption. However, concerns related to
human consumption are already addressed through the fish consumption designated use. Basing the aquatic and wild-
life and EDW standards on those same assumptions is unnecessarily redundant and is not directed specifically at the
purpose of those designated uses — to protect wildlife.

Response: The Department disagrees. In an arid climate where water is relatively scarce, it is important to have
aquatic and wildlife (A& W) standards that are protective of the wildlife that feed in and on all of the state’s surface
waters. While the community that inhabits the water column of an effluent-dependent water (EDW) may differ
slightly from that found in A&Ww and A&Woc streams, the terrestrial and avian wildlife that use these streams are
very similar. EDW ecosystems can be an integral part of the home range of bald eagles, black crown night herons,
great blue herons, cattle egrets, osprey, and other wildlife that prey on fish and other aquatic organisms. Because
these streams are often extremely predictable; having consistent flows and temperatures even during droughts and
winter freezes, these ecosystems may be even more attractive for wildlife than the surrounding landscape.

The current A&Wedw chronic criterion for dissolved mercury is 0.2 pg/L and was originally adopted in 1992. Docu-
mentation on the derivation of the A&Wedw chronic criterion for mercury indicates that the chronic criterion was
originally proposed at 1.1 pg/L, not 0.2 pg/L using EPA’s Guidelines Methodology and recalculation procedures.
(See Rationale for the Development of Toxic Pollutant Criteria to Protect Aquatic and Wildlife Designated Uses, Jan-
uary 10, 1992.) This derivation method only considered endpoints that were directly toxic to aquatic life and did not
adequately protect against bioaccumulation in wildlife. However, in an addendum to the Concise Explanatory State-
ment for the 1992 rulemaking, the Department addressed the propensity for mercury to bioaccumulate by employing
an available final residue equation based on the FDA action level for mercury in edible fish. Using this method, a
recalculated A& Wedw standard of 0.2 pg/L was derived.

The Department has reevaluated the technical basis for the re-calculation of the A&Wedw standard. The Department
questions the use of FDA action level as a surrogate to protect wildlife in the equation used to calculate the criterion.
The FDA action level is designed only to protect consumers of commercially caught and sold fish from symptoms of
mercury poisoning such as paresthesia (a sensation of tingling, pricking, or numbness of a person’s skin) and not the
more sensitive developmental endpoint in children. The Department questions the bioconcentration factor of 4994 L/
kg that was used in the equation to calculate the 0.2 ug/L criterion. Methylmercury is an extremely bioaccumulable
fraction of the total mercury addressed in the surface water quality standard. Methylmercury bioaccumulation poten-
tials as high as 20,000,000 L/kg have been measured in the field in piscivorous fish.

In April 1994, the EPA disapproved all of Arizona’s water quality criteria for dissolved mercury to protect aquatic
life, including the A&W(edw) chronic criterion of 0.2 ng/L (See discussion in Federal Register, Volume 61, No. 19,
p. 2769). EPA’s disapproval of the mercury criteria was based on the results of the U.S. Fish & Wildlife Service
(USFWS) consultation under § 7 of the Endangered Species Act on the adoption of the 1992 standards. The USFWS
determined that Arizona’s mercury criteria for the protection of aquatic and wildlife uses were developed without
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adequate consideration of the bioaccumulative effects of mercury on predatory wildlife. The USFWS identified the
adoption of mercury criteria protective of threatened and endangered wildlife as a “reasonable and prudent alterna-
tive” to avoid jeopardizing endangered and threatened wildlife species in Arizona. However, there was inadequate
information regarding mercury’s impact on predatory fish and birds in Arizona for EPA or the state to develop scien-
tifically defensible water quality criteria to protect wildlife.

Like the current Arizona WQS, the present EPA mercury criterion (0.77 pg/L found at 62 FR 42160) is also based on
a human health endpoint. This endpoint, the oral reference dose for methylmercury, is employed to calculate EPA’s
recommended 304(a) criterion, which is published with an important caveat:

“This recommended water quality criterion was derived from data for inorganic mercury (II), but is applied here to
total mercury. If a substantial portion of the mercury in the water column is methylmercury, this criterion will
probably be under protective. In addition, even though inorganic mercury is converted to methylmercury and
methylmercury bioaccumulates to a great extent, this criterion does not account for uptake via the food chain because
sufficient data were not available when the criterion was derived.”

Methylmercury is an extremely bioaccumulable fraction of the total mercury addressed in the surface water quality
standard. The bioconcentration factor used to calculate the proposed A&Wedw standard is 81,700 and the BCF used
to calculate the present federal criterion is only 5500. Bioconcentration factors are the laboratory-measured difference
between the concentration of a substance in water and the concentration on fish tissue and do not consider food chain
effects. The Department believes that the 81,700 BCF better addresses the probability of food chain bioaccumulation
in wildlife. No change has been made to the rule.

Comment #140

Janet Hashimoto, Chief;: EPA Monitoring & Assessment Office

ADEQ proposes to eliminate the existing 0.6 ng/L FC standard in lieu of the newly proposed 0.3 mg/kg methylmer-
cury fish tissue standard. While we strongly support ADEQ’s adoption of the 0.3 mg/kg standards, fish tissue samples
may: a) not be collected in all Arizona water bodies that contain fish and which are otherwise monitored for total mer-
cury in the water column, and/or b) not always be collected to an extent sufficient for assessment purposes under sec-
tion 303(d) of the Clean Water Act.

We cannot assume that the chronic criterion for aquatic life can fully substitute for the 0.6 ug/L FC standard to ensure
the current level of protection is maintained in cases where future data collection is insufficient to apply the proposed
0.3 mg/kg fish tissue standard.

Response: The Department disagrees with the suggestion that it retain the FC standard for mercury in addition to the
new fish tissue standard for methylmercury. While implementation of the 0.3 mg/kg tissue standard for methylmer-
cury does not entail collecting samples from all waterbodies previously covered by the fish consumption water col-
umn standard for mercury, Arizona has a robust REMAP sampling program that will sample fish tissue from
representative waterbodies throughout the state. Also, the State Fish Consumption Advisory Program samples tar-
geted waterbodies where angling and the consumption of fish are most likely to occur.

Because all waterbodies carrying the FC designated use also have A&W standards, the Department doesn’t believe
that the removal of the water column number for the FC designated use is problematic. The A&W chronic standard of
0.01 pg/L is more protective than the 0.6 ug/L fish consumption water column standard that is being repealed in this
rulemaking. Employed together, the tissue standard for methylmercury and the chronic aquatic and wildlife water
column standard for mercury will afford increased protection for human health over the standards in place.

Methylmercury 0.3 mg/kg
Comment #141
Robert A. Hollander. City of Phoenix

The standards are not clear on how this criterion will be implemented. We believe that the lack of specific provisions
for applying the fish tissue criterion for permits, listings, and TMDLs will prove to be problematic for wastewater
management utilities and for ADEQ because there are number of options that can be utilized to apply the fish tissue
criterion to permits, listings and TMDLs, and the specific approach utilized could pose significant compliance issues
for wastewater agencies. We recommend that ADEQ use the approach adopted by the state of Idaho which directly
uses fish tissue rather than converting the methylmercury criterion into water column standards. Information on the
Idaho program has been previously provided to ADEQ and is consistent with EPA’s Draft Methylmercury Guidance.

D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

The Coalition appreciates ADEQ’s clarification in the preamble of the proposed rule that the proposed fish tissue cri-
teria for bioaccumulative pollutants in waters with fish consumption designated uses apply in lieu of, and not in addi-
tion to, the previous water column criteria for bioaccumulative pollutants. The Coalition agrees in principal with the
fish tissue criteria approach. However, the Coalition requests that ADEQ clarify, either in the rule or in the preamble,
how the new fish tissue criteria will be translated to apply to water column testing in AZPDES permits. Additionally,
the Coalition requests that ADEQ describe the method it proposes to use to calculate fish tissue criteria. The Coalition
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recommends that ADEQ develop an implementation plan on applying the fish tissue criteria in coordination with
appropriate stakeholders.

Response: The Department adopts surface water quality standards in 18 A.A.C 11, Article 1 but discussions of how
those new or revised water quality standards will be implemented through other Department water quality manage-
ment programs are better held during rulemakings on Impaired Waters Identification or AZPDES permitting. The
Department is developing an implementation guidance document that will be adopted as policy and will be made
available for public comment, for implementing the new methylmercury fish tissue standard in the AZPDES permit
program, water quality assessment and impaired waters identification, and the fish consumption advisory program.
However, the adoption of the methylmercury fish tissue standard is the first step in the policy development process.
There is currently no intention to translate the fish tissue criterion into water quality-based effluent limits in permits.
Once the guidance is finished, it may result in additional rulemaking to incorporate necessary provisions in standards
and other rules.

Comment #142
Steven L. Spangle. Field Supervisor, U.S. Fish And Wildlife Service

A&Wedw — acute and chronic mercury

Arizona Department of Water Quality has proposed to change the mercury standard for A&Wedw acute from 2.6 pg/
L to 2.4 pg/L and the mercury standard for A&Wedw chronic from 0.2 pg/L to 0.01 pg/L. Compared to the EPA’s
National Recommended Water Quality Criteria (2006) for acute mercury (1.4 pug/L), Arizona’s number is higher.
Please clarify the rationale behind this difference.

For the A&Wedw chronic mercury standard, the FWS supports ADEQ’s decision to lower the standard, but thinks an
even lower chronic standard (for all A&W designated uses) would better protect piscivorous wildlife. For the pro-
posed change to the A&Wedw chronic mercury standard, ADEQ recognized the potential for mercury to bioaccumu-
late from water to aquatic life was greater than originally thought.

Using a BCF of 100,000 L/kg and the proposed A&Wedw standard of 0.01 pg/L, which is also the current standard
for A&Wc and A&Ww, we calculated a fish tissue concentration of 1 mg/kg wet weight. Methylmercury concentra-
tions from 0.2-0.3 mg/kg wet weight in fish appear to be protective of bald eagles in most cases (Lusk et al. 2005,
USFWS 2003). Since 1 mg/kg is greater than 0.3 mg/kg, the proposed chronic A&W standard is not protective of pis-
civorous wildlife.

Mercury bioconcentration factors as high as 1,958,000 L/kg have been documented in piscivorous wildlife (Evers et
al. 2004). Given that bioconcentration factors from water to piscivorous wildlife have been documented as high as 1
or 2 million, we recommend that EPA and ADEQ re-evaluate the adequacy of the chronic mercury A&W standard in
the water column.

A&W — tissue-based methylmercury

The FWS supports ADEQ’s proposal to revise the Fish Consumption (FC) standard for methylmercury. The former
FC standard was based on total mercury in the water column, but ADEQ proposes to adopt a tissue-based standard for
methylmercury. While this standard is designed to protect human health, Lusk et al. (2005) and USFWS (2003) eval-
uated its effectiveness to protect piscivorous wildlife. They found that 0.3 mg/kg wet weight in fish tissue is generally
protective of piscivorous wildlife. We recommend ADEQ expand the tissue-based standard for methylmercury from
human health to include aquatic and wildlife designated uses. This is especially important considering the inadequacy
of the chronic mercury A&W standard to protect wildlife.

Response: In the history of its surface water sampling program, the Department has rarely found mercury in water
column sampling. The concern is for bioaccumulation in aquatic organisms that are then consumed by the public or
by wildlife. The 0.01 pg/L aquatic and wildlife standard is a compromise standard developed by the state, EPA, and
the USFWS to address the acknowledged inadequacies of the federal criterion without adopting a standard requiring
extremely expensive sample collection and analysis. A standard calculated using the Great Lakes Water Quality Ini-
tiative methodology (0.0008 pg/L) would only be 0.0003 pg/L above our method reporting limit and very possibly
reasonably within the margin of error for that method.

The adopted tissue standard of 0.3 mg/Kg methylmercury is, as the commenter pointed out, considered to be “gener-
ally protective of piscivorous wildlife.” The combination of the expanded scope of the current chronic water column
standard for mercury coupled with the proposed tissue standard protects piscivorous wildlife.

Selenium
Comment #143

Benjamin R. Parkhurst. HAF, Inc.. on behalf of the Pinal Creek Group

The chronic A&W standard for selenium should be changed from 2 pg/L to 5 ug/L. In its March 2005 proposed revi-
sions to its water quality standards, ADEQ proposed to increase the chronic A&W standard for selenium from 2 pg/L
to 5 pg/L so that the standard would be consistent with U.S. EPA’s (2004a) criterion which is 5 pg/L. In not including

December 26, 2008 Page 4833 Volume 14, Issue 52



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

this proposed revision to its water quality standards, ADEQ cited an August 18, 2005 letter from Thomas Gatz,
USFWS, to Linda Taunt, ADEQ, which opposed the revision. The key points from this letter are as follows:

1. A2pg/L chronic selenium standard will lead to many waters being listed as impaired when, in reality; many
will not be experiencing significant toxic effects to biota from selenium. TMDLs will be requlred for these
waters.

2. Further studies and analyses will be needed, including measurements of selenium in water, sediment, macro-
invertebrates, fish eggs, and aquatic bird eggs, to determine if the waters are truly impaired.

3. The real risk from selenium is bioaccumulation, which is best determined by measurements of the concen-
tration of selenomethionine, not total selenium, in water, and/or direct measurements of selenium in biota.

To preclude the listing of many unimpaired waters with total selenium concentrations between 2 pg/L and 5 pg/L as
impaired leading to unnecessary and wasteful TMDLs, it is requested that ADEQ increase the chronic A&W standard
for selenium from 2 pg/L to 5 pg/L. In addition, it is recommended that ADEQ undertake monitoring of selenium
concentrations in biota to determine if any waters in the state are impaired from selenium bioaccumulation.

Michael Gritzuk, Pima County Regional Wastewater Reclamation Department

Pima county supports comments made by Dr. Ben Parkhurst concerning the A&W chronic standards for selenium in
Appendix A Numeric Water Quality Standards.

Svdney Hayv. Arizona Mining Association

The AMA supports the removal of acute water quality criteria for selenium for aquatic and wildlife uses for the rea-
sons outlined in the proposal.

The AMA supports the comments of HAF Inc., on behalf of the Pinal Creek Group, requesting that ADEQ conform
the chronic selenium standard of 2 ug/L to EPA’s § 304(a) criteria recommendation of 5 pug/L, possibly in conjunction
with monitoring of fish tissue to determine if sediment is actually bioaccumulating in biota in those waters where the
5 pg/L criterion is being exceeded in the water column.

D. Lee Decker (Gallagher & Kennedy). Surface Water Quality Standards Coalition

The Coalition requests that ADEQ revise its aquatic and wildlife selenium standard from 2 pg/L to 5 pg/L, to be con-
sistent with EPA’s selenium criterion continuous concentration established in 2004. This standard would thus be more
consistent with EPA’s recommendations, and would account for high selenium concentrations in many Arizona
waters due to natural background or to out-of-state irrigation-related effects from the upper Colorado River Basin.

Robert A. Hollander. City of Phoenix

The Water Services Department understands that ADEQ is retaining the 2 ug/L selenium water quality standard
because of a request in the August, 2005 FWS letter and is concerned that the recommendations found in the letter are
inconsistent with the comments submitted by Everett Wilson, Chief of the FWS Division of Environmental Quality
located in Washington, D.C. FWS Headquarters office to EPA on May 19, 2005 (May letter) in regard to EPA’s Draft
Selenium Water Quality Criteria Document. While the August letter adamantly calls for a 2 pg/L water quality stan-
dard, the May letter recommends a “safety-net water criterion of 2 ug/L and recommends that “only when the water
column criterion and the fish tissue criterion are both exceeded, or the fish tissue criterion alone, would a full site-spe-
cific analysis including development of intermedia translation factors be necessary.”

Naturally occurring selenium in Arizona streams frequently is passed through drinking water treatment plants and on
to wastewater treatment plants. Additionally, selenium is a common dietary supplement and is found in products such
as dandruff shampoos. Wastewater treatment facilities are not designed to remove low levels of selenium, thus,
increasing the likelihood of selenium exceedances due to pass-through. The Water Services Department believes that
it should not be held liable for selenium that is attributable to natural sources. According to the FWS August letter,
most of Arizona’s high selenium concentrations are produced outside of Arizona and outside of ADEQ’s jurisdiction.
This provides additional impetus to develop a better alternative to regulating discharges of selenium from wastewater
treatment plants.

The Water Services Department asks ADEQ to consider either altering the Nat